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o
[P.N. BHAGWATI AMARENDRA NATH SEN AND RANGANATH

MIsRA, JJ ]

Consmunan ofIndm—-Arr 14—Equa! oppartumty—Re.s‘ervatlan af.;ea,, .

) - in medical colleges for M.B.B.5. and post- graduate medical courses on basis of
domicile or restdentiol qualification” and institutional preference—Ry State and

* Union Territories— Ifvalid. What should be the extent of such reservation. For.

admission to M.B.B.S. and Higher courses— Merit only consideration—Whether
and when departure car. be made. . .

C onstitution of Indm——Arr 141 —Judgmem in this case applicable to all .
Stares and Union’ Ternlo-res except the States of Andhra Pradesh and Jammy &

Kashm:r. _
Cansmutwn of Indta——Art 5—Only ane dom:c:!e- Domicile m ihg
terr:!ary of India—To say dommle in one State or arzorher— Not r.rght :
e F I
Wora's and gPhrasesw ‘Dom:crie - Corrcept af— Basrcaﬁy a Iegal concep:.

Wo rds cma’ Phrases—‘Merir -— What rs

" Inregard to adm:ssrcn to M.B B.S. and post-graduate medlca] courscs,

a2 somewhat. uniform and consistefit prachcc had grown in almost all the

L3

States and Union Territories to give prefereice to those candidates who had . -

- their domiéilc or permanent residence within the Stafe fora specified number
of years ‘ranging from 3 1020 years and- to those who had studied in
educational institutions in the State for a continuous period varying fmm4
Somesimes the requirement was phrased by.saying that the

to 10 years.
The petitioners and the

applicant must have his domicile in the State. -

appellant-who sought admission in M.BB.S. and M D.S. courses in different

_universities of different States and Uaion Territory of Delhi challenged the
" residential requirement and msututlonal preference on the ground of being
violative of Constitution. The question which arose for consideration was
whether, consistently with the constitutional values, admissions to a medical

college or any other institution of hlgher learning situate in a State could be

confined to those who had their ‘domicile’ within the State or who were
femdent within the State for a specified number of years or can any TeBerva-
tlon in admissiong be made for the;m 50 a8 10 give them precedend over thogg
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* who do not possess ‘domicile’ or resxdenllai quahﬁcat:on W1thm the State,
_lrrespectwe of merlt. - o ‘

’ Disposing of the writ petitions and the civil appeal.  ~

HELD:  * .
. (Perﬁhagwatiand Ranganath Misra, JJ.) - . .

The entire country is taken as one nation with one citizenship and every |
effort of the Consmuhon makers is direcled towards emphasizing, maintaining -
.and preserving theuhity and integrity of the nation. Now ifIndia isone *
pation and 1here is only one . citizenship, namely, citizenship of India, and
every citizen has a right to move freely throughout the territory.of India and

_to reside and settle in any part of India, irrespective of the place where he is -

_ bosn or the language which he speaks or the religion which he professes and

he is guaranteed freedom of trade, commerce and intercourse throughout the

territory ¢f -India and is entitled - to equality before the law and equal

" protection of the law with other citizens in every part of the territory of Indla,

it.is difficult to see how a citizen having his permanent home in Tamilnadu or

speaking Tamil language can be regarded as an outsider in Uttar Pradesh ora

- citizen having his permanent home in Maharashtra or speaking Marathl )
language be reg,arded as an outsider in Karnataka. e must be held entitled to
the same rights as a citizen having his - permanent home in Uttar Pradesh or

- Rarnataka, as the case may be. To regard him as an outsider would be to deny

~him his constitutional rights and to derecognise the essential unity and.

* integrity of the country by treating it asif’it were a mere conglomeratlon of

“independent States. [954F- H 955A-8] :

Article 15, clauses (1) an& 3] bar dlscrlmmatlon on grounds not only of
-religion, race, caste or gex but also of place of birth, Art. 16(2) goes further
and provides that no citizen shafl, on grounds only of religion, race, caste,
‘sex, descent, place of - btrth residence or any of them be ineligible for or
- dlscnmmated against in. respect of, any employment or office under the state,
~ Therefore, it would appear that - residential requlrement Would be unconsti-
.. tutional as a condition of eligibility for -employment. or appointment to an
office under the State which also covers an office under any local or other.
,authority within the State or any corporation, such as, a public sector
corporation whlch isan mstrumentahty or agency of the State.

[955H ; 956A-C]

o Ramana Dayamm Shetty ¥. Inrernananal Azrport Authorit )
» o Ind;
. Ors., [1979] 3 S C. R 1014, referred to. ‘ /. India &

_ ‘So far. as. admissions toan education institutior such asamedlcal
college are concerned, Art. 16(2) has no appllcauon ‘I, therefore, there is -
any residence requirement for admission to a medieal college in a State, it
-canmot be condemned as unconstitutional on ground of violation of

. Art. 16(2). . Nor can Article 15 clauses {1) and {2) be invoked for mvalldatmg‘
- such residence. requlrement because these clauses prohibit discrimination on
ground of resldence and, as pointed out by this Court in D.P. Joshi v, Smte
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of Madl:ya Bharat remdence and place of birth are “two dlstlnct conceptions

with different connofations both in law and in fact”, The only provision of

the Constitution on the touch-stone of which such residence tequrrement for -
- admission to a medical college in a State can be required to be testedis

Art. 14 and that is precisely the chal]enge wh;ch falls to be cons1dered in these
- wnt petltlons [957013]

D.P. Joshi v. State of Madhya Bharar, [1955] 1 SCR 1215, rf.:fcrred to

. The word ‘dOmlCl]C is to 1dent|fy the personal lawbyWhlchan
- individual is governed’ in respect of vanous matters ‘such as the essential

* validity of a marriage, the effect of marriage on the proprietory rights
of husband and wife, jurisdiction in divoree and nullity of marriage,
illegitimacy, legifimation and ddoption and testameniary and intestate
succession o, movcables [957F-G] . .

Halsbury’s Laws of Englard: (Fourth detion) vol. 8, garagmph 421 & 422
and Wicker v. Homes, [1858] 7 HL Cases 124, referred to.

Dom:cxle is basxcally a legal concept, for the purpose of determiniog
whati 13 the personal law apphcable to an individval drd even if an individual
.has no permanent home, he is invested with a domicile by law. There are .
two main classes of domicile : domlcﬂe of origin that is communicated by

. operation of law to each person at birth, that is the - domicile - of his father ot
his mother according as he'is legitimate or illegitimate and domicile of choice.
which every person of full age’is free to acquire in substitu‘ion for that which
he presently possesses. The domicile of origin attaches to an individual by.
birth while' the domicile of “choice is acquired by residence in a territory
subject to-a distinctive legal system, _with' the intention to. reside there
premanently or _indefinitely. Now the atea of domicile, whether it be
domlcﬂe of origin or domicile of chmce, is the - country which has the distinc-

‘ tive legal system and not ‘merely the partlcular p]ace in the country where
the mdmdual resides. [958B-E] .

" Whether there can be anything like 4 domicile in a state forming ' part
-of the Union of India? -The Constitution recognises only oZte domiciis,
"‘namely, domicile in India. Art. 5 of the' Constitution is clear z}n.d e?;plicit
on this point and it refers only to one domicile, narpely, “donpmle in the
territory of India. ““The legal system which prevails throughout the territory
- of India is.one single indivisible system. Lt would be absurd to soggest that
the legal system varies from Staté to State or that the legal syste“m of a
‘ State is different from the legal system of the Union of India, merely
- because with respect to the SUbJeCtS Wwithin their legislative competence -the
States have power to make laws. The concept of ‘domicile’ has no relevance -
{o ike dpplicability of municipal laws, whethetr made by the Union of India
or Ly the States, It would not, therefore, be right io say thata
citizen of India is dumiciled in one state "or. another forming - part of the
Uniop of ludia. The domicile which he has is only one domicile,
namiely, dpmlcale in the territory of Indi ia. When a. person who - 15_
permanently resident in one State goes fo another State with-intention to °
reside there permanenlly or mdcﬁmteiy, his domicile does not uﬁdergo any

o -
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‘change : he does not acquire 2 new domicile of choice. . His domicile remains A
the same, namely, Indian domicile. Moreover to think in terms of state
‘domicile wilt be h.ghly detrlmental to the concept of dnity and mtegnty of
India. [958H 9594; I; FH] . ‘

The argument of the State Governments that the “ord ‘dormcn]e in the
Rules of some of the State Governments prescribing dormcnl:ary requirement
for admission to medical colleges situate withia their territories, is used not in
" its technical legal sehse but in a popular sense as meaning tesidence and-is
intended to convey the idea of infenticn to reside permanently or indefinitety,
is accepted. Thereforc, the Court would also interpret the word ‘domicile’
used in the Rules rezulating admissions to’ mcdlcal colleges framed by some of
) the States in the same¢ loose sense. of permanent residence and not in the
technical sense in whieh it is used.in private international law. But even so the ok
Court wishes to warn’ against the use of the word *demicile’ with reference
to States forming part of the Union of India, becauseitisa word which is
hkely to conjure up the notion ef an independent. State and encourage
Yn-a subtle and insidious mannet the dorment sovereign impulsés of different ‘
regions. [959H; 960A-D] o . ..
L o D
D.P, Joshi v State of Madhya Blarat, [19551 1 SCR 1215 and
Vasundro v Stare of M ysore [1971] Suppl. SCR 381, referred to.

It is. dangerous to use a legal concept for conveying a sense different
from that which is ordjnarily associated with'it asa result of legal usage over
. the years.. Therefore, it is strongly urged upon .the State Government to
_exercise this wrong use of the expression “demicile’ from” the rules regulating
“admissions o their educational instituticns and particularly medical colleges

and to desist from introduciog and maintaining domiciliary requlrement as a-
condition of eligibility for such admlsswps [960E-G]

. As the . position stands today, there is considerable paucity of seatsin
medical colleges to satisfy the increasing demand of students for admission F'
- and some principle has therefore,"to be evolved for making selection of
students for admission to the medical .colleges and such principle’ Has to ke
in conformity with the requirement of Art. 14. Now, the primary imperative of .
- Art. I4is cqual opportunity for all across the nation for educauon and advance-
ment apd that cannot be made dependent upon where a-citizen resides.
The philosopny and pragmatism of universal excellence through equality of G
oppoeriunity for education and advancement across the nation is.part of onr
founding faith and constitutional creed. .The effort must, therefore, always -
be fo select the best and most meritorious students for admission to technical
iastitutions and medical colleges by providing equal opportumty to all
citizens in the country and no citizen can legitimately, without serious deteri-
. ment (o the unity-and integrity of the nation, be regarded as an owtsider in
our coristitutional set up.. Moreoyer, it would be against national interest to  H
admit in ' medical colleges orother mstlt_ptlons gwmg instruction in specia- -
lities, less meritorious students when more meritorious students are avallable,
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A )

simply bes cause the former are perinanent resrdcnts or re51dents for a. certain

number of years in the State while the latter are not, though both categones
are citizens of India. Exclusion of mjore meritorious students on the ground -
that they are not resident wichin the State would-be likely to promote sub-
standard candidates and bring about fill i in medical competence, injurious in
the long run to the wery region. [963G-H; 964D }1]

Jagd’tsh Saran v Union of India, [IQBOJZSCR 83[ P. Rajendran v.
Stafe of Madras. [1968].2 SCR, 786 and Perigkdruppan v, State af Tamil
Nadu, [l97lj 2 SCR 430, referred to.

What is merit which must govern the process of selection 'P Tt undou-
. btedly consists of a “high degree of ntelligence coupled with a keen and
incisive mind, sound knowledge of the basic subjects and infidite capacity for
hard wotk, bug that is not enough ; it also calls for 4 sense of social commit-
ment and dedication to the cause of the poor. Merit cannot be¢ measured in
{erms of marks alone, but- humanssynipathies are equally important. The
heart is as much a factor as the head in assessing the social value of a

© member 'of‘the medical profession. | This is also an aspect which may, to the

limited extent possible, be borne in mind while determrmng mcrit for
seIectron of candidates for admission to medical colleges though concededly
it would not bz easy to do so, since it is a -factor whichis extremely . difficult
to judge and not easily susccpnbl» to evaluatron [S67E-F; H; 968A]

.Iagdtsh Saran ve Union of Ind:a [1980} 2 SCR 841, referred to

The scheme of admission to medrcal co]leges may depart from the
-principle of selection baszd on merig; where it is necessary to do_so. for the
purpose of bringihg about real eqiality of opportunity between those who are

* unequals. [969F]

Ahmedabad St Xavier's Co!lege Socrery and. Anr. v 'State of Gu;ara.r
119741 I SCR 7i7 at 799 and Jagdish Saran v. Union of India. {198[}) 2 5CR 831..
referred to. )

There are, in the application of this prmtrple, two con51derat10ns which
‘appear to have weighed with tHe Courts in . Justlfymg departure from the
pringiple of selection based on merit. - One is ‘what may be called State
has by and large been frowned upon by the court and struck down as invalid
" interest and the other is what may be-described as a reglon s clarm of back-
wardness [969(3]

D.p, Joshr v. State af Madkya Bhara-‘ [1955] 1 SCR 1215 referred to

Though intra-staie dlscrrmmatmrt bctWeen persons resrdent in
‘different. districts or regions of a State as in :Minor P. Rajendran’s

. case and Perukoruppaw’s case the Court has in D.N. Chanchala’s

case " and othe. similar cases' upheld institutional reservation effected
through university-wise distribution of seats for adfission to medical
¢olleges. The Court has also by 'its decision in D.P. Joshi’s case and
N. Vasundhara's case sustained the constitulional validity of reservation based

on residence requiremeni within a State for the purpese (_)fadmissiOn'to

S .
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' ﬁedical cHlegas, Thass decisions which all relate'-to 'adm'issibﬁ to. M.'B'-.B.S. .

course arc binding upon the Court and it is therefore nct pessible for the
Court-to held, in the face of these decisions, that residence requirement in a
State for admission to M.B.B.S. course is irrational and irrelevant and cannot
_be introduced as a condition for admission without violating the mandate of
equality of opporiunity contained in Art. 14. The Court is thereforc of the
. view that a certain percentage of reservation of .seats in the medical colleges
on the basis of residence requircment may legitimately be made in order to
- ‘equalise opportunmes for medical admission on a broader basis and to bring
about real and not formal, actoal and not ‘merely fegal, equality. The pet-
centage of reserjation made on this count may also include.institational

reservation for students passing the PUC or pre-medical examination of the

same unijyersity or clearing the qualifying examination from the school system
of the educational binterland of the medical colleges in the.State and for
" this purpose, there shou]d be' no distinction between schools at‘ﬁhated to
‘State’ Board ‘and schools affiliated to the Central Board of Secondary
Edllca.tton [979C-F; 981D-F]
P Rajendran .v. State of Madros, [1968] 2 SCR 786, Periakaruppan v.
- State of Tamil Nadu, (197412 SCR 430, D.N. Chanihala v, State of Mysore,
[1971] Supp. SCR 608, D.P. Joshi v, State of Madhya Bharat, (19551 SCR

1215, Vasundra v. State of Mysore [1971] Suppl. SCR 381, Ahmedabad -

St. Xavier's College Society and Anr. v. State of Gujarat, [1974] 1 8CC 717 at
- 799 and State of Uttar Pradesh v. P. T andon, 519751 2 SCR 761, referred to.

.

What should be the extent of reservation based on residence require- ©
mént and institutional preference T Wholesale reservation tmade by some ofr -

the State or Governments on the basis of ‘domicile’ gr residence requirement
within the Sltatc or the b3§13 of institutional preference for students who have
passed the qualifying examination.held by the university or the State exclud-

ing all students not satisfying this requizesnent, regardless of merit, must be

condemned, and are unconstitutional and void as being in voilation of Artt, 14
of the Consututlon [982G; 983E F]

Jagdgsh.Saran v. Union of‘Ind ia t1980] 2 SCR 831, referred to.

Itis not possible to pr0v1dc & catézorical unswer to this question for, as
pomted out by the policy statement of the Gdyernment of India, the extent
of such reservation would depend on several factors including Qppottumtles
for professioral education in that particular area, the extent of competition,
level of educational development of the aréa and other relevgnt factors. But

-th: Court-is of the opinion that such reservation should in no event exceed
the outer limit of 70 per cent of the total number of open seats after taking

into account other kinds of reservations validly made. The Medical -

Bducation Review Committec has suggested thatt the . outer llml‘F should not
cxcecdd5 per cent but in the oplmon of the Court it would be. fair and just
1o fix the outer limit at 70 per cent, “'This outer limit ofreservatton is bemg

laid down in an attempt to reconcile the apparently conflicting claim of N

equality and excellence. It may be.made cleat that this outer limit fixed by

the Court will be subject to any';eductiqn or attenuation which may be

fi
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' made by the Indlan ‘Medical Council whichis the statutory body of medlcai

~ practitioners whose funttional obligations include setling standards fof

" medical education and providing for 1is regulation'and coordination. -This
outer limjt fixed by the Court must gradually over the years bz progressively -
~ reduced but that is a task which would have to b3 pa:forimed by the Indian
Medical Council. The Indian, Medical Council is directed to consider
. Within a period of nine months from today whether the. outer limit of 70 per
~cent fixed by the Court needs to be redvced and if the Indian Medical Council
determines-'a shorter outer limit, it will be bindicgon the States and the
Union Territories, The Indian Medica¥ Council is also directed to subject
the outer hrmt 80 “fixed to I'e...OnSldéI‘atiO]l at the end of every three years
but in 1o évent shovld the ‘outer li mit exceed 70 per cont*fixed by the Court.
The resuit'is that in any event at least 30 per cent-of the open seats shall be
availably for admission of studeats on all ‘India basis irrespective of the
" State or uni\{crsi:y from which they come and such admissions shali be
. granted -purely -0n merit o0 the basis of gither-all India Entrance Exami-
fiation or entrance examination 1o be held by the Siate. OF course, it nged
_‘no bz added that cven where reservatlon ok the basis of residence require-
ment or inst 1tut10na1 preference i3 mads in ‘accordance with. the directions
given in- tl:iSjud"lTl at; admissions from the source or sources indicated by
such reseryation shall bz based only on mérit, because the object must be
Tto select the best-and most meritorioiss students from within such source or.
sourcas {983(} H; 984A-H; 983A-B]

But different conmderatlons must prevail while c0ns|der|ng the ques-
tion of reservation based ‘on resxdence requirement within the State or on
institutiona! ‘preference for adm;ssum to the post-gradvate courses, such as, -
M.D.,, M.5. and the like.” There excellence cannot be allowed to be
Compiomibedgby enyjother considerations because that would be deterimen-
tal to the joterest af the hation. Therefore so far as admissions to post-

: _gmduate eourses, suchias M. 5., M.D. and the like arc cencerncd, it would
be. cmmvntly desirable “noft to provide for any "reservation based on
residence requirement within the State oron msututlonal preference. But
havitg regard (o broader considerations of equality of opportunity and
msutut:onal confinuity in educdtion wmch has its own importance and
valug, it is divected that though - :es'dunce requlrement within -the State
shall not be a ground for reservation: in adm'ssions to post-graduite courses,
a ccrtam percentage of seats may in the preseat circumstances, be reserved

. on thebasis of ifstitutional preferénce in' the sense that a student who has .

* passed M BB.S. course from 3 rmedical college -or university may be given

prefere~ce fo'r admission to the post-graduate course in the same medical

. college or university but such reservation on the basis of ios’ itutional pre-
férence should pot ip any event exceed, 50 per cent of the total number of
open seats available for admission to the post-graduate course.. This outer
limit which.is being fixed will also b3 subject to revision on the lower side by
the Indian Medical Council in the same manner as in the case of admissions
to the M.B:B.8. course. But even in regard to admissions to the post-graduate
course, it is directed that so far as super soccialities suchas neuro-surgery
and cardmlogy are concerned, there should be no . reservation at all even on

 the basis of institutinnal preference and admissions should’ be granted puorely '
- on merit on all India basis, [QSSC-D 987F-H 988 A-B] . .

9'.
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What has ‘bé,en said in regard to admissions. to the M.B.B.S. and post- .

graduate courses must apply equally in relation to admissions to the B.D.S:

., and M.D.S. courses. So for as admissions to the B.D.S: and M.D,S.

courses are concerned, it will be the Indian Dental Council which: is the.
statutory body of dental praciitioners, which will have-to carry out the

diréctions given to the Indian Medical Council in regard to admissionsto.
" M.B.B.S. and post-graduate courses. The directions given to the Indian
Medical Councii may therefore be read as 'applicable mutatis mutands to the

Indian Dental Councii so'far as admnsmons to B.D.S. and M.D.S. courses

are concerned. [988C-E]

" In the instant cage, the provisional admissions given to the petitioners

shall nof be dist!.frbed but they shall be treated as final admissions. [988H]

(Per Bhagwan, Antarendra Nath Sen and Ran‘gana.rh Migra, JI.)

The Judgment shall be 1mplemented with effect from the next academ‘lc

year 1985 8. Whatever admissions, provisional or otherwisé, have been

made for the academic year 1984-83, shkll not be disturbed on the basis of

*the judgment. The judgment will nog apply tg the States of Andhra Pradesh
" and Jammu & Kashmir because there were special Constitutional provisions
in regard to them whlch would need mdependent consideration by th's Court.

[991G-H; 99241
(Per Amarendra Nath Sen, J )

-, Tagree with ihe orders passed by my learned brother Bhagwath and'

,élso the directions gwen by him. [989A]

The questlon of constitiitionai va]ldltv of reservat on of seats w ‘thin
reasonable Hmits on the basis of residence and also the question of institu-

'tlonahsed reservation of seats clearly appear to be conclided by various

dgcision of this Court, as has been rghtly pointed oug by my learned brother
in his judgment in which he has referred at.length to. these decisions. These

" decisions are binding on this Court ‘and are to be followed' ‘Constitutional

validity of such fes:rvations within the reasonable llmlt must, therefore, be

. upheld: [989H; 990A-B]

The real questionds the quesnon of the extent of the limit to whtch .'

such reservations may- be considered (0 ‘be reasonable. The question of

. reasonableness of such. reservations muist necessarlly be determmed with

reference to the facts and circumétances of particular cases and wlth ],'Ef\.l‘e[lCE

.. to the situation prevailing at any given time. [990CT -

On the question of admission (o post-graduate medical gourses I lhust"

confess that I have some misgivings in my mind as to the fugther classification
made on. the footings of super-specialities. Both my learned brothers,

howcver, agree on this. Alspi in a broader perspective this classxﬁcation may

serve the interesis of the nation better, though interests of individual States
to a small extenit may be effected. This distinction in case of super-sgecialities
proceeds en the basis that in  these very -important spheres the criterion for

. selection should be merit only without any isstitutionalised resérvations or -
any reservation on the ground of residence. falso agree that the orders and

darecuons propnsed inregard to admlssmn to M.B.B.S. and post- graduate

LY
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_Courses aru also to be’ read as apphcable mutabls mutandis m - relation to

& admlssmn to B.D.S. and M.D.5: courses, [390B-G]

- CiviL APPELLATE/ORIGINAL JurisDICTION ; Writ Petition |
Nos. 6091, 8882-83, 9219, 9820 of 1983 and 10658, 10761 ofl983

‘&CMP No. 29116/83 (in WP. No. 9618/83)

(Under artche 32 of the Constltutlon of Indla)
With .
Cw:l Appeal No 6392 of 1983 S

Appeal by Spec:al jeave from the Judgment and Order dated
the 17th August, 1983 of the: Delhl ngh Court in C W.P. No 1791

- of 1983

V. M Tarkuna’e, A K Sr:vastava, S. K Jam and Vyay Hansana,

for the petitioners. . -

R Venkataramani. for the AppeIIant in CA: 63 92/83

CAK. Ganguli, S.K. Baga & N.S. Das Bahl for the Respondents |
in-CA. No. 6392 of 1983, , .

P.P; Rao and A.K. Cangult f'or the Delhi Umvers}ty
S. N Chaudhary for the Respondents (State of Assam)

K G " Bhagat, Addl. Sol General, MISS A Subhashrm & R.N.

: Poddar for the Rcspondent-—Unwn of India.

* Kapil Sibal and Mrs.. Shobha sz:t for the Respondent—

‘State.of U.P.

D.P. Mukherjee-and G.S. Ckatterjee for the Respondent—‘ ‘

| '_State of West Bengal

G.S. Narayana, Ashivini Kumar, C’V Subba Rap, Swara;

 Kaushal & Mr. M. Veerappa, for the Respondent——State of
. Karanataka .

- K. Parasarai and B. Parthasartha for the Respondent —Stdfe’ of
Andhra Predesh , .

Yogeskwar Prasad and M rs. Ram Chhabra for the Rcspondent
P.K. Pillai, for-the Respondent—State of Kerala,
- -P.N. Nag, for the State of H. P _ _
PR Mrrdul ‘and R.K. Mehta for thc State of Onssa
" Altaf Ahmed for the State.of 1 & K.
The following Judgments wete dehvered
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BHAGWATY, J. . This group of Writ Petitions raises a question

of great national importance affecting admissions to medical
" colleges, both at the, under-graduate and at the post-graduate
' _levels The question is, whether, consistently wnth the constitutional

values, admlssmns to a medical collége or any other institution of

higher learning situate in a State can be confined to those who have

their ‘domicile’ within the State or who are resident within the State -

for a specified number.of years.or can any reservation in admissions
. be made for them so as to give them precedence over those

who do not possess ‘domicile’ or residential qualification within the .

State, irrespective of merit.” This question has assumed - consider-
-able significance in the present day context, because we find that

today the integrity of the nation is threatened by the divisive.
forces of regionalism, lmgulsm and communalism and regional -

linguistic and communal ‘loyalties are gaining ‘ascendancy in
natlona\l life and seekmg to tear apart and destroy national inte<

grity. . We tend to forget that India is one nation and we are all - -

Indlans first and Indians last. It is time we remind ourselves what
the great visionary and builder of modern India, Jawaharlal Nehru
‘said, “Who dies if India lives.: who lives if India dies 2’ We
. mirst realise, and this is unfortunately that many in public life tend

to overlook, sometimes out of 1gnorance of the forces of history - .

and sometimes deliberately with a view to promoting their seli-
interest, that national interest must 1nev1tably and for cver prevail
over any other considerations” pfoceeding from reglonal Tlinguistic
or,communal attachments ‘If only we keep these basic considera-

tions uppermost in our minds and follow the sure path indicated
" by the founding fathers of the Constitution, we do not think the
questmn arising in this group of Wwrit petmons should present any

difficulty of solut1on

..The history of India over the past centuries bears witness to

the fact that India was at no ‘time a single political ‘unit; Even
during the reign of the Maurya dynasty, though a large part of the

country was under the sovereignty of the Mauryan kings, there

were considerable pfot_ions of- the territory which were under the
rule “of independent kingdoms. So also during the Moghul rule

which extended over large parts of the territory of India, there |
were independent rulers who enjoyed political sovercignty over the

territories of their respective kingdoms. It is an interesting fact
of history that India.was forged into a nation neither on account
of a common language not on account. of the continued existence
of a single political regime over its territories but on-account of g

[
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~ - commeon culture evolved over the centurles It is cultural unity--'

. something: more fundamental and enduring -that any other bond

“which may unite the people of a country together—which has’

welded this conntry into & nation. . But, until the advent of the
British . rule, it was not . constituted into a single political unit.

‘There were  throughout the period of history for which we have

~ fairly authenne.ited account, various kingdoms and principalities
which were occasionally- engaged in conflict with one. another.

During the British ‘rule, India became ‘a compact political unit
having one single political regime over its entire territories and

this led to. the evolution of the concept of a nation. This concept

‘of one nation took firm roots in the minds and hearts of the people ~
-during the struggle for independence -under the leadershlp of

Mahatma Gandhi.. He has rightly been call¢d the Father of the

Nation because it was lie who. awakened. in  the people of thig IV

- country a sense of national consciousness -and instilled in them a

high ‘sense of patnotlsm w:thout which it is not poss1b]e to build -
a country into nationhood: - ‘By.the time the: Constitution of India -

came to be énacted, insurgent India, breaking a new path of non-
v1olent revolution.and fighting to free itself from the shackles of

' : foreign dommatron, had emerged into nationhood and “the people .

. of India” were inspired by a new enthl_lsmsm, a high noble spmt of
sacrifice and- above all, a strong sense of nationalism and in the

Constitution Which . they framed, they set about the task of a strong

' natlon based on certam cherlshed values for whlch they had fouglht.

The I’reamble of the Const:tutmn was therefore, framed with
the great care and deliberation so that it reflects - the high purpose

and noble objective of the Constitution makers. The Preamble ’
declares in highly emotive words pregnant w1th meaning and signi-

.-

. ficance ;

-~ *We, The People of Indid, having' solemnly resolved
to constitute India into a Sovereign Socialist- Secular
Democratic Repubhe and-to secure to- all its citizens :

- Justice, social, economic dnd poht:cal
leerty of thought, expressmn, belief; faith and worshlp ;

Equahty of status and_of opportunity ; and to
promote.among them all o

‘ Fratermty assuring the dlgmty of the. individual and :
‘the umty and mtegnty of the Nation ;

A
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- In Our Constituent Assembly. this twenty-sixth day of
November, 1949, do Hereby Adopt, _Enact And Give To.
Ou1<elves Thxs Constitution.”

T

These words embody the hopes,and aspirations of the people

and capture and reproduce the social, economic and political”

philosophy underlymg the Constitution -and running through the

. warp and woof of its entire fabric. It is significant to note that
"the Preamble emphasises that the’ people who have given to them-
selves this glorious document -are the peop[e of India, the people -

of this great. nation called India and it gives expression to the

socialist secular demooratic repubhc gnd to promote among all its
citizens fraternity assuring the "dignity of the jndividual and the

‘wnity and integrity of the nation. The Constitution makers were

aw‘are of the past history of the country and they were also cons-
wious that -the divisive forces of regionalism, linguism and

~_resolve of the people of lndia to constitute India into a sovercigm,

communalism may one day raise thelr ugly head and threaten the

unity and integrity of the nation, partlcularly in the context of the .

partition of India. and the ever present -danger of the imperialist
forces adopting’ new strategems, apparently inpocuons, but

‘calculated to destabilise India and re- -establish their hegemony dnd, -
therefore, they laid great emphasis on the unity and integrity of -
the nation in-the very. Preamble of the Constitution. - Article ¥
of the Constitution then proceeds to declare that India shall be a -

Union of States but emphasizes that though a Union of States, it
is still one nation with one citizenship. - Part 1. dealing with
cltlzenshjp recognises only Indian citizenship : it does not recognise
citizenship of any State forming part of the Union. ' Then follow

. Articles 14 and 15 which are intended to strike against discrimi-

nation-and arbitrariness in state actmn, whether legislatives or

“Artlc]e 14 The State shall not deny to any persons
, equahty before the law or the equal. protention of the laws
_ Wlthln the territory of India.”

“Article 15: (1) The State shall not d:scrmunate '
~ against any citizen on grounds only of relrglon, race, caste ,
sex, place of blrth of any of them,
(2) "No clt1zen shall on grounds only of religion, .
race, caste. sex, place of birth or any of them, be subject

. N
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_to any dnsablhty, 11ab111ty, I'eStI‘ICtIOH or condltxon with
‘regard t6-—

. () access to shops, pubhc restaurants, hote]s and places of
. public entertainment ; or .

(b) the use of wells, tanks, bathmg ghats, roads and p]aces
so public resort ‘maintained wholly or partly out of
. State funds or d'edlcated to- the vse of the general
pubhc :

(3) Nothmg in th1s artlcle or in c]ause (2) of article

‘29 shall prevent the State from making any special provi-

. sion for the advancement of any socially and educationally
backward classes of citi®ens or for the Scheduled Castes .

" and the Scheduled Tnbes ™ 3

-Artxcle 19 (1) again recogmses the essent:al unity and inte- .
gﬂ"ty of ‘the nation ‘and reinforces the concept of one nation by

prowdlng in clzmSes (d) and (e} that every citizen shall have the
right to move freely throughout the temtory of Ind:a and to

- . reside and settle i any part of the. terntory of India. Article 301 -
" deClares that ‘subject to the. .other provisions of Part XIII, trade,

commerce and intercousse tlrroughout the temtory of India shall

" be free. THen there are situations enyisaged in certain Articles

of the Constitution such as Articles 353 and - 356 where the’

- execunve ‘power of a State forming part of the Union is exerclsable
" by the Central Government or subject to the directions of the
Central Government. Thus, - tne entn‘e coantry is taken as one

nation with. one citizenship® and every effort of the Consututlon
makers is dtrected towards emphasizing, maintaining and preserv-

_ing the unity and integrity of the nation. Now.if India is-one
nation and there is only ene citizenship, namely, citizénshxp of

India, and every c1trzen has'a right to move freely throughout' the

~ territory of Indiz and to reside and settle in any part of India,
: 1rreSpectwe of the place where he i is born’ or the language which
- he speaks or the religion “which he professes and he is guaranteed .
freedom of trade, commerce and intercourse throughout the territory .

of India and is entitled to equality before the law and equal protec-

“tion. of the law with other citizens in every part of the. territory
~ of India, it 1s dlﬂiCult to see how a citizen having his perimanent

home in Tamllnadu ‘or speaking Tamil langhage can be regarded
as an outsider in Uttar Pradesh or a citizen having his permanent

" home in Maharashtra or/speakmg Marathl language by
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- regarded as an outsider in Karpataka. He must be held
entitled to the same rights as a citizen having his permanent home
in Uttar Pradesh or Karnataka,. as the case may be. To regard
him as an ougsider would be to deny him his constitutional rights

- and to derecognise the essential unity and integrity of the country

- by treating it as if it were a mere conglomeration of independent
states. ‘ : :

But, unfortunately, we find that in the last few years, owing

to the .emergence  of narrow parochial loyalties fostéred by
interested parties with a view to gaining advantage for themselves,

a serious threat has developed” to the unity and integrity of the

" nation and the very concept of India as a nation is in peril. The
threat is obtrusive at some places while at others it .is still silent

" and is masquerading under the guise of apparently innocuous and
rather attractive clap-trap, The reason is .that when the Consti-

" tution came into operation, we took the spirit of nation-hood for
granted and paid litlle attention to nourish it, unmindful of the
fact that it was a hard-won concept. We allowed ‘sons of the
soil’ demands to develop claiming special treatment on the basis
of residence in the concerned State, because recognising’ "and
conceding such demands had a populist appeal. The result is
“that ‘sons, of the soil’ claims, though not altogether illegitimate if
. coqﬁnecf wjthin reasonable bounds,, are -breaking asunder the
~ ‘unity and integrity of the nation by fostering and strengthening
narrow parochial loyalties based on language and residence within
astate. Today unfortunately, a citizen who has his permanent
residence in a state enteriains the feeling that he must have a
preferential claim to be appointed to an office or post in the state
or to be admitted to an educational institution within the state -
vis-a-vis citizen. who has his permanent residence in another
state, because the latter is an outsider and must yield placeto a
citizen who is a permanent resident of the state, irrespective of
merit. This, in our .opinien, is a dangerous feeling which, if

' allowed to grow, indiscriminatély, might one day break up the
country into fragments, though, as we shall presently point out,
the principle of equality of opportunity for education and advance-

ment itself may justify, within reasonable limits, a preferential
policy based on residence. - .

Wc may point out at this stage that though Article’ls (2) clauses
(1) and (2) bars discrimination on grounds not only of religion,
race, caste or sex but also of place of birth, Article 16 (2) pees

LY
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further and provides that no citizen shall on grounds only of religion,
race, caste, sex, desceat, place of birth, residence or any of them be
ineligible for or discriminated against in state employment. So far
as employment under the state, or any local or other authority
is concerned, no citizen can be given preference nor can any
- dis¢rimination be practised against him on the ground only -of
" residence. It would thus appear that residential requirement
would be unconstitutional as a condition of eligibility for employ-
* ment or appointment to an office under the State and havmg
regard to the expansive meaning given tothe word ‘State’ in
Ramana Dayaram Shetty v. International Airport Authority of India
& Ors.™M, itis obvious that this constitutional prohibitioh would
also cover an office under any local or other authority. within the
State or any corporation, such as a public sector corporation which
is an instrumentality or ageacy of the State. But Article 16 (3)
provides an exception to this rule by laying down that Parliamert
may make a law “prescribing, in regard to a class or classes of
* emiployment or appointment to an office under the government of,
or any local or other -authority, in a state or union territory, any
rcqulrment as to residence wﬂhm that state or union terntory prior
to such cmployment or appomtment Parliament alone is given the
right to enact an exception to the ban on discrimination based on
résidence and that too only with respect to positions within the
employment of a State Government. But even 50, without any
parliamentary enactment permitting them to do so, many of the
State Governments have been pursying policies of localism since
long and these policies-are¢ 'now quite wide spread. Parliament
has in fact exérmsed little control over these policies States. .The
only action which Parliament has taken under Article 16 (3) giving
it the right to set residence requirements has been the enactment
of the Public Employment (Requirement as to Residence) Act, 1957
‘aimed at abolishing all existing residence requirements in the States -
and enacting exceptions only in the case of the special instances
of Andhra Pradesh, Manipur, Tripura and Himchal Pradesh.
There is therefore-at present no parliamentary enactment permitting
. preferential policies based on residence requirement except in
the case of Andhra Pradesh, Manipur Tripura and Himachal
Pradesh where the Central Government has been given the right
~to issue directions’ setting residence requirements in the subordi-
nate services. Yet, in the face of Article 16 (2), some of the
States are adopting ‘sons of the soil” policies prescnbmg reservation .

(1) [1979]3 SCR 1014
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or preference based on domicile or residence rcquirement for
employment or appointment to an office under the government of
 a'State or any local or other authority or public sector corpora-
tion or any other -corporation  which is an instrumentality or
agency of the State. Prima facie this would szem to be constitu-
tionally impermissible though we do not wish to express any
definite opinion upon it, since it does not directly arise for
consideration in these writ petitions and civil appeal. .

But, it is elear “that so far as admissions to an educational
institution such as a medical college are concerned, Article 16(2)
has no application,” If, therefore, there is any residence requiré- -
~ment for admission to a-medical college in a State, it cannot be
condemned as unconstitutional on ground of violation of Article 15
clquses (1) and {2). Nor can Article 16(2) be invoked for invalidating
- such residence reqiirement because these clauses prohibits discrimi-
nation on ground of place of birth and not on ground of residence
and, as pointed out by this Court in D.P. Joshi v. State of
-Madhya Bharat!V), residence and place of birth are “two distinct
conceptions with different connotations both in law and in fact”.
‘The only provision of the Constitution on the touch-stone of which
such residence requirment can be required to be tested is Article
14 and that is precisely the challenge which falls to be considered

by us in these writ petitions.

" Now there are in our country in almost all States residence
requirements for admission to a medical college. Sometimes the
requiremen} is phrased by saying that the applicant must have
his domijcile in the State. We must protest agdinst the use of -
the word ‘domicile’ in relation to a State within the union of
India. The word ‘domicile’ is to identify the personal law by
which an individual is governed in respect of various matters
such as the essential validity of a marriage, the effect of marriage
on the proprietory rights of husband and wife, jurisdiction in
divorce and nullity of marriage, illegitimacy, legitimation and
adoption and testamentary and intestate succession to moveables,
'‘Domicile’ as pointed out in Halsbury’s laws of England (Fourth
Edition) Volume 8 paragraph 421, “is the legal relationship
between an individual and a territory with a distinctive legal system
which invokes that system as his personal law.” “(Emphasis
supplied.) [t is well settled that the domicile of a person is in

" (1) {1955] 1 SCR 1215
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that country in which he either has or is deemed by law to haVe
his. permanent home *‘By domicile” said Lord Cranworth.
Wicker v. Homes/™ we mean home, the permanent home.’ The
notion which lies at the root of” t1‘1e concept ‘of domicile is that of”
permanent home.” But it is baswal]y a'legal concept for the purpose -
of determining what is the personal  law applicable to an
individual and even if an individual has no permanent- home; he
is invested with a domicile by law. There are two main classes of
domicile ; domicile of origin that is communicated by operation
of law-to each person at birth, that is the domicile of his. father
- or his mother according as he is legitimate or illegitimate and
domicile of choice which every person or full age is free to
acquire in substitution for that which he presently possesses. The
‘domicile of origin attaches to' an individual by birth while the
domicile of choice is Acquired by residence in-a territory subject
to a distinctive legal system, with the intention to reside there
“permanently or mdeﬁmtely Now the area of domicile, whether
it be domicile of origin-or domicile of choice, is the country which
has the distinctive legal system ahd not merely the particular
" place in the country where the individual resides. This position
is’ brought out clearly and emphatically in paragraph 422 of
Halsbury’s Laws of England (Fourth Edition} Volume 8 where it
is stated ; *“Each person who has, or whom the law deems to
have, his permanent home within the territorial limits of a single
system of law is domiciled in the country over which the system
- extends ; and he is domiciled in the whole of that country even
though hishome may be fixed at 4 particular spot within it.”
What would be the posmon under a federal polity is also set out
" in thé same paragraph of volume 8 of Halsbury’s Laws.of England .
(Fourth Bdition) : “In federal statés some branches of law are -
within the competence of the federal authorities and for these
purposes the whole federation will be subject to a single system
of law and an individual may be spoken of as domiciled in the
federation as a whole; other branches of law are within the
“competence of the stateg of provmces of the federation and the
individual will be domiciled in one state or province only.” This
“being the true legal position in regard to domicile, let us proceed
to consider whether there can be anything like a domicile in a
state forming part of the Union of India. -

° .7
‘Now it is,ciear on a reading of the Constitution that it

(1) [1858) 7 HL Cases 124
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recognises only one domicile, namely, domicile in Ind1a Article 5
of the Constitution is clear and explicit on this point and it
refers only to one domicile, namely, “domicile in the territory of .
India.” . Moreover, it must be remembered that India is not a
federal state in the traditional sense of that term. It is
not- a. compact of sovereign states which have come to-
gether to form a.federation by ceding a part of their sovereignty
to the federal states. It has undoubetedly certain federal features
but it is still not a federal state and it has only one citizen-
- ship, namely, the citizenship of India. It has also one single
unified legal system which extends throughout the country. It is
not possible to say that a distinct and separate system of law
prevails in each State forming part of the Union of India. The
"legal system which prevails through-out the territory of India is
one single indivisible system with. a single unified justicing
system having the Supreme Court of India at the apex of the
. hierarchy, whick lays down the law for the entire country. It is
~ true that with respect to subjects set out in List Il of the Seventh
Schedule to the Constitution,t‘he States have the power to make -
laws und subject to - the over-riding power of Parliament,
the States can also make laws with respect to subjects enumerated
in List III of the Seventh Schedule to the Constitution, but the
legal system under the rubric of which such laws are made by
the States is a single legal system which miay truly be described
as the Indian Legal system. It would be absurd-to suggest that
the legal system varies from State to State or that the legal system
‘of a State is different from the legal system of the Union of India ;
merely because with respect to the subjects within their legislative
competence, the States have power to make laws. . The concept -
of ‘domicile’ has no relevance to the applicability of municipal
laws, whetlier made by the Uniop of India or by the States. It
would not, therefore, in our opinion be right to say that a citizen
of India is domiciled in one state or another forming part of the
Union of India. The domicile which he has is only one domicile,
namely, domicile in the territory of India. When a 'p,erson who
is permanently resident in one State goes to another State with
intention to reside there permanently or indefinitely, his domicile
does nat undergo any change : he does not acquiré a new domicile
~ of choice. His domicile remains the same, namely, Indian domi-
cile. We think it highly deterimental to the concept of unity
and integrity of India to think in terms of State domicile. It ‘is
~ true and there we agres with the argument advanced on behalf of
thc State Governments, that the word ‘domxcnle in the Rules of
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some of the State Governments prescribing domicilary requirement
for admission to medical colleges situate within their territories, is
used not in its technical legal sense but in a popular sense as
meaning remdence and is intended to convey the idea of intention
to reside permanently or mdeﬁnltely ‘That' is, in fact the sense
in which the word “domicile’ was understood by a ‘five Judge
Bench of this Court in D, P, Joshi’s case (supra) while construing
a Rule prescribing capitation fee for admission to a medical
college in the State of Madhya Bharat and it was in the same
.sensz  that word ‘domicile’ was- undesstood in Rule. 3 of the
Selection Rules made by the State of Mysore in Vasundra v. State
of Mysore.M We would also, tberefore, interpret the word
‘domicile’ used in the Rules regulating admissions to meédical

colleges framed by some of the States in the same loose sense of .

permanent residence and not in the technical sense .in which it

isused in private international law. But even so we Wwish to

warm against the use of the word ‘domicile’ with reference to
"~ States forming part of the Union .of India, because’it is a word
which is likely to COD_]UIG up'the notion of an independent State
and encourage in a subtle and insidious manner the dormant
sovereign impulses of different regions. We think it is dangerous
to use a legal concept for conveying a sense different from that

which is ordinarily associated with it as a result of legal usage

~ over the years. When we use a word which has come to represent
. @ concept or idea, for conveying a different concept or idea it is
easy for the.mind to slide into an assumptron that the. verbal
identity is accompanied in all its sequences by identity
of meaning, The concept of domicile if used for a purpose. other

than its legitimate purpose may give rise to lethal radiations "which

may in the lomg run tend to break up the unity and integrity of
the country. We would, therefore, strongly urge upon the State
Governments to exercise this wrong use of the expression ‘domi-
cile’ from the rules regulatmg admlssxons to their educational
.mstltutmns and particularly medical colleges and to desist from

introducing and maintaining domiciliary requlrement as a condition

of eligibility for such admissions.

We may now proceed to consider- whether Aresidential require-
ment or institutional preference in admissions to technical and
medical colleges can be regarded as constitutionally permissible.
Can it stand the test of Article 14 or does it fall foul of it and
must be struck down as constitutionally invalid; It is not possible
to answer this question by a sunple “yes” or “‘no”. -It raises a

4] {197!] Suppl. SCR 381
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delicate but complex problem involving coasideration of divers
factors in the light of varying social and economic facts and calls
for a batanced and harmonious adjustment of competing interests,
But, before we embark upon a consideration . of this question, it

" may be pointed out that there is before us oné Civik Appeal,

namely, C.A.No0.6392 of 1983 filed by Rita Nirankari and five writ -
petitions, namely, Writ Petition Nos.8382 of 1983, 8883 of 1983,
9618 of 1981, 10658 of 1983 and 10761 of 1983 filled by Nitin’
Aggarwal, Seema Garg, Menakshi, Alka Aggarwal and Shalini
Qhailendra Kumar respectively. These civil appeal and writ
petitions relate to admissions to  medical colleges affiliated to the
Delhi University and situate in the Union Territory of Deihi.
Then we have writ petition’ No. 982 of 1983 filed by Dr. Mis.
Reena Ranjtt Kumar and writ pstition No. 9219 of 1983 gled by
Nandini Daftary which relate to admission to the M.D.S. Course
and M.B.B.S. course respectively of Karnataka University, We
have also writ petition No. 6091 of 1983 filed by Dr. Pradeep Jain :
seeking admission to the M.D.S. course in King George Medical
College, Lucknow affiliated to the Lucknow University. When

‘these writ petitions and civil appeal were admitted, we made

jnterim orders in some of them granting provisional admission to

‘the petitioners .and we may make it clear that wherever we have

granted provisional admissions shall not 'be disturbed, irrespective
of the result of these civil- appeal and writ petitions. We may
also point out that since these civil appeal and writ petitions

- challenged the constitutional vahdn‘.y of residential requlre-

ment and institutionat preference in regard to admissions in
medical colleges in the States of Karnataka and Uttar Pradesh
and the Union Territory of. Delhi and we were informed that it -

. is the uriform and ‘consistent practice in almost all States to

prowde for such residential requirement or institutional preference
we directed that notices of these civil appeal and writ petitions
may be issued to the Union of India and the States of Karnataka,
Kerala, Madhya Pradesh Maharashtra, Manipur, Orissa, Punjab,
Rajasthan, Tamilnadu ‘and West Bengal and the State Govern-
ments to which such notices are issued shall file their ‘counter

* affidavits dealing in partieular, with the question of reservation in

admissions on the basis of domicile or - residential requirement
within two weeks from the date of service of such notices. Some
of the State Governments could not file their ' counter affidavits

within the time granted by us and they accordingly made an

application for extension of time and by an order dated 30th -
August, 1983 we extended the time for filing of counter affidavits
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