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'BANDHUA MUKTI MORCHA

) v. N
‘ UNION OF INDIA & OTHERS-

. '_ December 16, 1983

Constitution of India.— Article 32 (D—Mode of interpreting Article 32—

“Appropriate proceedings”, meaning of—Letter addressed by @ party on behalf of
" persons belonging to socially and. economically weaker sections complaining violation

of their rights under varicus social welfare legislations—Whether can be freated as a
writ pet:‘t:‘on;—Mainta'z'nability of—Public Interest Litigation—Nature and scape of.

Constrmrmn of Indra Article 32 (2)—App0mrment of commissions by the
Supreme Court to enqmre into the complaint made in the writ petition and relying upon

* the commissioners’ reporr—-Praprxety of—Adversarial Procedure—How far binding

on the Conrt—Supreme Court Rules, 1966, O, XXXV, XLVI and XLVH Rule 6~
Code of Civil Procedure, Q. XX VI,

‘ " Mines Act, 1952—Sections 2 (;) (jf), (&5, 3 (]) (by proviso ]8 Chapters V,VI
& VII—Meaning of the word “mine”— Whether stone quarries are miiries—Whether
workers of the stone guarries and crushers entitled to the benefits accruing nnder the
Act—Responsibifity of the mine lessees, mine owners, Central Government and the
State Governments for ensuring the benefits accruing under the Act, explained—Mines
Rules 1955, Rules 30-32— cuniab Minor Minerel Concession Rules, 1964,

Inter-State Migrarit Workinen (Regulation of Employment and Conditions

- of Service) Act, 1979—ss.2 (D) (), (b), {g), 48,12 and Chapter VInter-State Mig-

rant Workmen (Regulation of Employment and Conditions of Seryice) Central Rules,

- 1980—Rules 23, 25-45—Definition of inter-state migrant workinen—Rights and benefits

of inter-state migrant workmen explained—Thekedars or Jamadars recruiting workers
Jor-mine lesseeslowners from outside the State are “contractors”—Conirect Labonr
(Regulation and Abah’tr‘an) Act, 1970—ss. 2 (1) (@), (b) ,(c) (&), 16 to 21.

Bonded Labour Syst‘em (Abolition) Act, 1976—85.2 (). (&), 4, 5, 10-15—Exis-
tence of Forced Labour— Whether bonded labour—Burden of proo f lies upon the em-
1’10}’9"' that the labourer fs nora bonded labourer—Couypt uizll be justified in pressum-

ing that the labourer is a bonded labourer unless the presumption is rebutted by
] praduc.r‘ng satisfactory matermi

Minimum Wages Aet, Workmen s Campensarmn ’Acr 1983, Payment of Wages
Act, Employees State Insurance Act, Emplgyees Provident Fund and Miscellaneous

Provisions Act, Maternity Benefits Act, 1957 Benefits accruing under these Acts—

Whether available 10 mine workers. -

The petitioner, an organisation dedicated to the cause of release of bonded |

labourers in the country, addressed a letter to Hon'ble Bhagwau ). alleging : (1)
that there were a large number of labourers from different parts of- the country who
were working in some of the stone quarries situate in district Faridabad, State of
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Haryana under “inhuman and intolerable conditions; (2) that a large number
of t_hem were bonded labourers; (3) that the provisions of the Constitution and

~various social weifare laws passed for the benefit of the said workmen ;were not be-

ing implemented in regard to these labourers. Thg petitioner also mcntloned in the
letter the names of the stone quarries and particulars of labourers who were work-
ing as bonded laboulers and prayed thata writ be issued for proper implementation
of the various prows;ons of thc social welfare legislations, such as, Mines
Act, 1952 Inter-State Migrant Wotkmen (Regulation of Employment and Con:
ditions of Service) Act, 1979, Contract Labour (Regulation and Abolition) Act,
1970, Bonded Labour System (Abolition} Act, 1976, Minimum Wages- Act, Work-

'men s Compensation Act, Payment of Wages JAct, Employees State Insurance Act,

Maternity Benefits Act ete. applicable to these labourers working in the satd stone

quarries with a view to ending the misery, suffering and helplessness of ““these vic-
tims of the most mhuman exploitation.”

The Court treafed the letter as a writ petition and appointed a commlssmn to
inquire into’ the allegations mads by the petitioner. The commission while con-

. firming the allegations of the pétitioner, pointed out in its report that-(f) the whole

atmosphere in the alleged stone quarries was full of dust and it was difficult for any

‘onig to breathe; (i) some of the workmen were not allowed to leave the stone

quarries and were providing forced labour,_ (ii{) there was no facility of providing
pure water to-drink and the labourers were compelled o drink dirty water from

a nulfah; (i) the labourers were not having proper shelter but were living in jhug-

gies with stones piled one upon the other as walls and straw coverning the tep which
was too low to stand and which did not afford any protegtion against sun and rain;
(v) some of the labourers were suffering from chronic diseases; (v/) no compensa-

uon was being paid to labourers*whg were injured due t6 acctdents arising in the -

c_:ourse of employment; (vii) there were no facr.lltles for medical " treatment - ot
schooling. At the direction of the Court, a socto-legal investigation was also

carried out and it suggested measures for improving the conditions of the 'mine
workers.

"

The respondents contended ) Article 32 of the Constitution is nat attracted
to the instant case as no fundamental right of the petitioner or of the workmien

- referred to In the petition is infringed ; (2) A letter addressed by a party to this

_Court cannot be treated as a writ petition; - (3) In a proceeding under Art. 32, this

Court is not empowered to appoint any c_ommissinn or an investigating body to
énquire into the allegations made in the writ petition ; (4) Reports made by such

,commissions are based only on ex-parte statements which have not been tested by

crosg-examination and -therefore they have no ewdentlary value; and (5) there
might be forced labourers in the stone quamcs and stone crushers.in the State of

Haryana but they were not bonded labourers within the meaning of that expn.s-

sion as usad in the Bonded Labour System (Abolltlon) Act, 1976

Rejectmg aIl the contennons and allowmg "the writ petltlon on merlts, “the
Court . .

HELD "The State Government’s objectlon as to the mamtamab:hty of
the writ petition under Article 32 of the Constitution by the petitioners is repre-
hensible. If any citizen brings before the Courta complamt that a large number
of peasants or workers are bonded serfs or are being subjected to exploitation by

a few mine lessees or contractors or employers. or are being denied the benefits of

»
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social welfare laws, the State Government, which is, under our constitutional A

, ‘scheme, charged with the mission of bringing about a2 new socio-ecomonic order
il whete there will be social and economic justice for every one equality of status and
opportunity for all, would welcome an inquiry by the court, so that if it is found
- -that there are in fact bonded labourers or even if the workers are not bonded in

the strict sense of the. term as defined in the Bonded Labour System (Abolition)

Act 1976 but they are mads to provide forced labour or are consigned to & life of

utier deprivation -and degradation, such @ situation can be set right by the State B
Government.  Even if the State Goverament i§ on its own inquiry satisfied that - -
the workmen are not bonded and are not compelied to provide forced labiour and-

are living and working in decent conditions with all the basic necessities of life
provided to them, the State Government should not baulk an inquiry by the court

when a complaint is brought by a citizen, but it should be anxious to satisfy the’
. court and through the court, the people of the country, that it is discharging its

constitutional obligation fairly and adequately and the workmen are being ensured C
social and economic justice, [102A-D]. - _
. 2. . Moreover, when a complaint is made on behalf of workthen that they
are held in bondage and are working and living in miserable conditions without
- ﬁ " any proper or adequate shelter over their heads, without any protection against
' ‘ sun and rain, without two squaremeals per day and with only dirty water from a
nullah to drink, itis difficult how such a compiaint can be thrown out on the ground
that it is not violative of the fundamental right of the workmen. “It is the fun- D
damentat right of every ane in this country, assuréd under the interpretation given to C
- Articlé 21 by this Court in Francis Mullen's Case, to live with human dignity,
" free from exploitation. This right to live with human dignity enshrined in Arti-
clg 21 derives its [ife breath fromy the Directive Principles of State Policy and -parti-
cifarly clabses (e) and {f) of Article 39 and Articles 41 and 42 and at the Jeast,
;4 . therefore, it must include protection of the health.and strength of workers, men.
and women, and of the tender age of children against abuse, opportunities and faci- E
lities for children to develop in a healthy manner and in conditions of freedom and
) digaity, educational facilities, just and humane conditions of work and maternity
’\ relief. Theso are the tinirum requirements whicli nust exist in order to criable
a parson to live with human dignity and no State-neither the Central Government -
nor any State Government-has the right to take any action which will deprive a -
person of the enjoyment-of these basic essentials. Since the Directive Principles of
State Policy contained in clauses () and (f) of Article 39, Article 41 and 42 are
not enforceable in a court of law, it may not be possible to compel the State through
the judicial procesd to make provision by statutory enactment or executive fiat
for ensuring these basic essentials which go to make up a life of human dignity
but where legislation is alteady cuacted by the State providing these basic require-
ments to the workmen -and thus investing their right to live with basic human
N dignity, with concrete reality and content, the State can cetfzinly be obligated to
ensuré observance of such legislation for inaction on the part-of the State fn secur- G
ing implemsntation of such legislation would amount to denial of the right to live
with human dignity gashrined in"Article 21, more so in the context of Article 256
“of,  which provides that the exceutive power of every State shall be so exercised as to
" ensure compliance with the laws made by Parliament and any existing laws which
apply in that State. [103B-H-104A} : ] :

-
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3. The State is under a constitutional obligation to see that_there is no viola- H
" tion of the fundamental right of any person, particularly when he belongs.to the
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" .weaker sections of the community and is unable to wage a legal battle against a

strong and powerful opponent who is exploiting him.  The Central Government
is therefore bound to enstre observancé of various social welfare and-labour laws
chacted by Pacliament for the purpose of securing to the workmen a life of basic

human dignity in compliance with  the Directive Principles of State Policy. Tt
-must also follow as a necessary corollary that the State of Haryana in which the
stone guatries arc vested by reason of Haryana Minerals {Vesting of Rights) Act .
1973 and which is therefore the owner. of the mines ¢annot while giving its mines

for stone quarrying operations, permit workmen to be denied the benefit of various'
social welfars and labour laws enacted with a view to enabling them to live a life
of human dignity, The State of Haryana must therefore ensure that the mine-
Iessees or contractors, to whom it is giving its mines for stone quarrying opera-

tions, observe various social welfare and labour laws enacted for the benefit of the

workmen. This is a constitutional obligation which can be enforced against the

‘Ccntral Government and the State of Haryana by a writ petmon under Artlc]e

32 of the- Constltutlon [104 A-D]

4 While interpreting Article 32, it must be bomc in mind that our approach
must-be guided not by any verbal or formalistic canons ef construction but by the

- paramount object and purpose for which this Avrticle has been enacted as a Funda-

ental Right in the Constitution and its interpretation must receive illumination
from the trinity of provisions: -which permeate and energise the entire Constitution
namely, the Preamble, the Fundamenta] Rights and the Directive Principles of

State Policy. Clause (1) of Article 32 confers the right to move the Supreme Court -
* for enforcement of any of the fundamental rights,® but 1t does not say as to who
_ shall have this right to move thé Supreme Court ntor docs it say by what proceed- -
" ings the Supreme Court may be so moved. There is no limitation in the words

of Clausg (1) of Article 32-that the fundamental right which is sought to be en-

* forced by moving the Supreme Court should be one belonging to the person who

moves the Suprems Court nor does it say that the Supreme Court should be moved
only bya particular kind of procseding. It is clear on the plain language of clause’
(1 of ‘Article 32 that whenever there is a violation of a fundamental right, any

.one can move the Supreme Court for enforcement of ;such fundamental right.

Of course, the colirt would not, in exetcise of its discretion, intervenc at the in-
stance of a meddlesome interloper or busy body and would ordinarily insist that
only a person whose fundamental right is violativé should “be allowed to activise
the court, but there is no fetter upon the power of the court to entertain a proceed-
ing initiated by any person other than the one whose fundamental right is violated,
though the court would not ordinarily entertain such a proceedmg, since the
person whose fundamental right is viclated can always approach the court-and if
he does not wish to seek judical redress by moving the court, why should some one
else be allowed to do so on his behalf,  This reasoning however breaks down in the
case of a person or-class of persons whose fundamental right is violated but who
cannot have resort to ‘the court on account of their poverty or disabilityor socially

or cconomically disadvantaged position and in such a case, 1herefore, the court .

can and miust allow any member of the public adting bona, fide to espouse the cause
of such person or class of persons.  This does not violate, in the slightest measure

the language of the constltutlona.l provision enacted in clause (1) of Amcle‘

32. [106 B-H-107A]

5 Clause (1) of Artzcle 32 says that the Supreme Couirt can be moved for
cnforcement of a fundamental right by any ‘appropriate’ proceeding. There

"
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is no limitation in regard to the kind of proceeding envisaged-in clause (1) of Article -
- 32 except that the proceeding must be “appropriate” and this requirement of

appropriatenass must be judged in the light of the purpose for which the proceeding
is to-be taken, namely, enforcement of a fundamental right. The Constitution
makers deliberately did not lay down any partlcular form of proceeding for en-
forcement of a fundamental right nor did they stipulate that such proceeding should
conform to any rigid pattern or straight jacket formula as, for example, in England,

because they knew that in a country like India- where there is so much of poverty,
ignorance, illiteracy, deprivation and exploitation, any insistence on a rigid for-
mula of proceeding for enfofcement of a fundamental right would become self-
defeating because it would place enforcement of fundamental rights beyond the
reach of the common man and the entire remedy for enforcement of fundamental
rights which the Constitution makers regarded as so precious and invaluable that
they elevated it to the status of a fundamental right, would become 2 mere rope of
sand so far as the large masses of the people in this country are concerned. The
Coustitution makers therefore advisedly provided in clause (1) of Article 32 that
the Supreme Court may be moved by any ‘appropriate’ proceeding, ‘appropriate’
not in terms of any particular form but *appropriate’ with reference to the purpose
of thc proceeding. [107 A-F] "

Thcretorc where a member of the public acting bona fide moves the Court
for.enforcement of a fundamenta] right on behalf of 2 person or class of persons
who on. account of poverty or disability or socially of economically disadvantaged
position cannot approach the court for relief, such member of the public may move
the court even by just wrmng a letter, because it would not be right or fair to expect
a person acting pro bowo pub[xco to incur expenses out of his own pocket for going

to a lawyer and preparing a regular writ petition for being filed in court for enforce-

ment of the fundamental right of the poor and deprived sections of the commumity

and in such a case, a letter addressed by him can Iegltlmatcly be regarded as an

approprla.te” proceedlng [107 F-Hj

6, Publlc Interest litigation is not in the nature of adversary litigation_but it is
a challenge and an opportunity to the government and its officers to make basic
human rights meaningful to the deprived and vulnerable sections of the community
and to assure them ‘social and economic justice which is the signature tune of our

Constitution. When the Court *entertains public interest litigation, it does not

do so in a cavilling spirit or in a confrontational mood or with a view to tilting at

. executive authority or seeking to unsurp it, but its attempt is only to ensure obser- -

vance 8f social and economic rescus programries, legislative as well as eXecutive,

framed for the benefit of the have-nots and the handicapped and to profect them-

against violation of their basic human rights, which is also the eonstitutional obli-
gation of the executive. The Court is thus merely assisting in the reallsatton of the
constitutional, objectives, {102 D-E, G-H, 103 A-B] .

7. Clause (2) of Article 32 confemug power on the Supreme Court “to issue
directions, or orders, or writ$, including writs in the nature of habeas corpus, manda-

. mus, prohibition, quo warranto and certiorari” which ever may be appropriate,

for enforcement of any of the fundamertal rights, is in the widest ' terms. It is not
confined to issuing the high prerog.'ative writs of habeas corpus, mandamus, pro-
hibition, certiorari, and quo warranto, which are hedged in by strict conditions
differing froin one writ to another. But it is much wider and includes within its
uiﬁinx, bower- to issue any directions, orders or #rits which may be appropriate
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for enforcement of the fundamcntal right in questlon and thls is made amply clear-

by the inclusive clause which refers to in rhe nature of habeas corpus, mandamus, .
" prohibition, qua warranto and certiorari, - Therefore even. if the tonditions for
issue of any of these high prerogative writs are not fulfilled, the Supreme Court
* would have power to issue any direction, order or writ inchuding a writin the nature

of any high prerogative writ.  This provision conferring on the Supreme Court
power {o enforce the fundamental rights in the widest possible terms shows the
adxiety of the Constitution makers not to allow any procedural technicalities to
‘stand'in the way of enforcement of fundamental rights. The Constitution makers
clearly intended that the Supreme Court should have the amplest power to issue
whatever direction, order or writ may be appropriate. in a given case for enforce-
ment of a fundamental right, That is why the Constitution is silent a5 to what pro-

. _ cedure shall be followed by the Supreme Court in exercising the power to issue such

direction or order or writ as in Article 32 and advisedly so, becasue the Constitu-
tion makers never. inténded to fetter’ the discretion of the Supreme Court to
evolve a procedure appropriate in the circumstances of a given case' for the purpose
of enabling it to exercise its power of enforcing a fundamental right, Neither
clauge (2) of Article 32 nor any other provision of the Constitution requires that any

.particular procedure shali be followed by the Supreme Court in exetcising its power

to issue an approrpriate direction, order or writ.. The purpose for which the power
to issue an appropriate direction, order or writ is-conferred on the Supreme 'Court

* is to secure enforcement of a fundamerital right and obviously therefore, whatever

procedure is necessary for fulfilment of that purpose must be permissible to the
Suprame _Court. [108 B-H, 109 A-B] . .

+ 8. [tis notatall obligatbfy that an adversarial protedure, where edch party '
producss his own evidence tested by cross-cxamination by the other side and the -

Jjudge sits like an umpire and decides the case only on the basis of such matetial as
may be produced before him by both parties, must be followed in a proceeding
under Article 32 for enforcement of a fundamental right. In .fact, there is
o such constitutional compulsion enacted in clause (2 of Article 32 or i any
other part of the Constitution, There is nothing sacrosanct about the adversarial
wprocedure with evidence led by either party and tested by cross-exmainaﬁ'on by the
other party and the judge playing a positive role has becomc a part of our legal sys-
tem because it is embodied in the Code of Civil procedure and the Indian Evidence
Att. But these statutes obviously have no application where " a new jurisdiction is
created in the Supreme Court for enforcement of a fundamental ‘right. There-
fore it is not justified to impose any restriction on the power of the Supreme Court’
adopt such procedure as it thinks fit in exercise of its new jurisdication, by dngraft-
ing adversarial procedure on' it, when the constitution makers have deliberately
chosen not to insist on any such requirerment and instead left it open to the Supreme
Court to follow such procedure as it thinks appropriate for the purpose of securing
the end for which the power is conferred namely, enforoement of a fundamental

‘ nght [109 B-G]

9, The stnct adherence to the adversarxal prooedure can some times lead to

" injustice, particularly when the parties are not evenly balanced jn social or econo-

‘mic strength. Where one of the parties toa ht1gat10u belongs to a poor and deprived
section of the commumty and does not possess adequatc social and material resour-
-ces, he is bound to be at a disadvantage as against a strong and powerful opponent
under the adversary' system of justice, becasue of his difficulty in getting competent
legal representation and more than anything else, his inability to produce relevant-

v
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evidence before the court, Therefgre, when the poor come before the court, parti-
cularly for enforcement of their fur),damcntal"rights, it is necessary to depart from
the adversarial precedure and to evolve'a new procedure wh.ich-wil]_make it possible
for the poor and the weak to bring the necessary ma_@rial before the court for the
purpose of securing enforcement of their fundamenta{ rights. If thcad\-'egsaria}
procedure is truly followed - in their case, they would never be able to enforce their
fundamental rights and the result would be nothing buta mockery of the Con~
stitution. Therefore the Courts should abandon the laissez faire approach in the.
‘judicial process particularly where it involves a question of coforccment of func!a-
fnental rights and forge new tools, ‘devise new methods and adopt new strategies

. for the purpose of making fundamental rights meaningful for the large masses of
people. And this is clearly permissible on the language of clause (2) of Article 32

because the Constifution makers while enacting that clause have deliberately and
advisedly not used and words restricting the power of the court to adopt any pro-
cedure which it considers appropriate in the circumstances of a given case for en-
forcing a fundamental right, [110 B-F]

- 10, It is obvious that the poor and the disadvantaged cannot possibly. pro-

ducé"‘relevant material before the Court in support of their case and egually where
. an action is brought on their behalf by o citizen acting pro bono publico, it would

be almost impossible for him to gather the relevant material and place it before the

" Court. 1In such a case the Supreme Court would be failing in discharge of its con-

‘tional duties of enforeing a fundamental right if it refuses to intervene because the
stitupetitioner belonging to the underprivileged segment of society or a public spirited

citizen espousing his cause is unable to produce the relevant material before the court. '

If the Supreme Court were to adopt a passive approach and decline to intervene in
such a case because relevant material Has not besn produced before it by the party
seeking its intervention, the fundamental rights would remain mercly a teasing
iflusion so far as the poor and disadvantaged sections of the community are concern-
ed. Therefore the Supreme Court has evolved the practice of appointing cpmmis-
sions for the purpose of gathering facts and data in regard to a complaint of breach
of a fundamental right made on behalf.of the weaker sections of ithe society, The

. Report of the commissioner would furnish prima facie evidence of the facts and data

gathered by the commissioner and that is why the Supreme Court is careful
tp appoint a responsible person as commissioner to make an inquiry or investiga-
tion into the facts relating to the complaint, Even in the past the Supreme Court
has appointed sometimes a district magistrate, sometimes a district Judge; some-

and sofnetim;s an advocate practising in the court, for the purpose of carrying
out an enguiry or investigation and making report to the court because the com-

 times a professor of law, sometimes a journalist, sometimes an officer of the court

missioner appointert by the Court must be a-responsible person who enjoys the con-

l‘idcnore‘of the_court and who is expected to “catry out his assignment objectively and
1mpart1al!y without any predilection or prejudice. Once the report of the conimis-
sioner is received, copies of it-would be supplied to the parties so that either party,

_if it wants to dispute any of the facts or date stated in the Report, may do so by

filing an affidavit and the court then tonsider the report of the commissioner and tha
affidavits which may have been filed and proceed to adjudicate upon the issue aris-

 ing in the writ petition. It would be entirely for the Court to consider what weight

to attach to Fhe facts and data stated in the report of the comumissioner and to what
extenit to act upon such facts and data. But it would not be correct to say that the
report of the commissioner has- no evidentiary value at all, since the stalements

~
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made in it are not tested by Cross- exammahog\ To accept this contention would

be to introduce the adversarrai procedure-in a proceeding where int the g:ven situa-

tion, it is totall.y mapposnte [111 B-H, 112, A- -B]

11. Tt'is true that Ordér XLVI of the Suprerne Court Rules 1966 makes the
provisions of Order XXVI of the Code of Civil" Procedure, except rules 13, 14, 19,
20, 21 and 22 apphcable to the Supreme Court and lays down the procedure for an
appllcatlon for issue of a Commission, but Order XXVI is not exhausiive and does
not ‘detract from the-inherent power of thé Supreme Court to appoint a commiissiorn,
if the appointment of such comnission is found necessary for the purpose of secur-
Jing enforcement of a fundamental right in cxercise of its constitutional leFISdiCtIOD
under Article 32, Order XLVI of the Supreme Court Rules 1966 cannot in any way
militate against the power of the Supreme Court under Article 32 and in fact rule

6 of Order XLVII of the Supreme Court Rules 1966 provides that nothmg in these

Rules “shall be deemed to limit or otherwise affect the inherent powers of the court
to make such orders as may be necessary Tor the ends of justice. [112 C-Fj

In the instant case, therefore, the dourt did not act'beyond its power in appo-

inting the commissions for the purpose of making an inquiry into the conditions of
workmen employed in the stqpe quarries. The petitioner in the writ petition spe- -

cifically alleged violation of the fundamental rights of the workmen employed in the
stone quarrics under Articles 21 and 23 and it was thercfore necessary for the court
to appoint these commissioners for the purposc of inquiring into the facts related

to this complaint. The’ Reports of the Commissions were clearly documenits .

having evidentiary value and they furnished prima facie evidence ‘of the facis and
data stated in those Reports. Of course, it is for the court 1o consider what weight
it shoutd attach to the facts and data contained in these Reports in the light of
the various affidavits filed in the procecdmgs [112 F-H, 113 A-J].

12.' The position pointed out as the power of the Supreme Court to appoint
commissioners in the exercise of its jurisdiction under Article 32 must apply equally
in relation to the exercise of jurisdiction by the H1gh Courts under Article 226
for the latter jurisdiction is also a new constitutional jucisdiction and it is conferred
in the same wide terms as the jur[SdlCtlDI‘l under Article 32 and the same powers
can and must thercfore be exercised by the High Court while exercising jurisdic-
‘tion under Article 226, In fact, the jurisdiction of the High Courts untler Article
226 is much wider, because the High.Courts are required to exercise this jurisdiction
" not only for enforcement of a fundamenta! right but also for enforcement of any
legal right and there are many rights conferred o the poor and.the disadvantaged
which are the creation of statute and they need to be enforced,as urgently and
v:gox‘ously as fundamental rights.. EII3 B-D] - . ;

3:1. The Stfme guarries in the instant case are “mines” within the meaning
of the Section 2 (j) of ‘the Mines Act, 1952 since they are excavations wheré opera-
tions for the purpose of searching for or obtaining stone by quarrymg are being
carried on but they are not ‘open Zast working' since admittedly exéavations in the
case of these stone quarrles extend below superjacent ground Sinca the workmgs
in these stone quarries extend below superjacent ground gnd they are not ‘open
east workings’ and ‘moreover explosives are admittedly used in connection with

v
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the excavation, the conditions set out in the proviso to see 3 (i) (i) are not-fulfilled
and hence the exclusion of the provisions of the Mines Act 1952 (other than the
excepted sections) is not attracted and 2ll the provisions of the Mines Act 1952
apply to these stone -quarries. The' provisions contained in chapters V, VI & VII
of the Mines Act confer certain rights and benefits on the workmen employed in the
stone quarries and stone crushers and these rights and  benefits intended to scoure -
to the workman just and human conditiens of wotk epsuring a decent standard -
of life with basic human dignity. *Since the stone quarries arc not being exploited
by the State of Haryana though it is the owner of the stone quarrics, but are being
given out on lease by auction, the mine-lessees who are not only lessces but also
occupiers of the stone quarries are the owners of the stone quarries within the mean-
ing of that expression as used in section 2 (1) and so also are the owners of stone
crushers in relation to their establishment., The mine-lessees and owners of . stone
crushers are, thergfore, liable under section 1§ of the Mings Act, 1952 to carry out
their operations in accordance with the provisions of the Mines Act, 1952 and the
Mines Rules, 1955 and other Rules and Regulations made under that Actand to
ensure that the rights and benefits conferred by these provisions are actually and
. concretely made available to the workmen, The Central Government is entrusted
under the Mines Act 1952 with the responsibility of securing compliance with the
provisions of that Act and of the Mines Rules 1953 and other Rules and Regula-
tions made under that Act and it is the primary obligation of the Ceniral Govern-
ment to ensure that these provisions gre complied with by the mine-lessees and
stone crusher owners. The State of Haryana is also under an obligation to take
all necessary steps for the purpose of securing comp]lance with these provisions by
the mine-lessees and owners of stone crushers. The State of Haryana is thercfore,
inany event, bound to take action to enforce the provisions-of the Mines Act 1952
and the Mines Rules 1955 and other Rules and Re.gulatlons made under that Act
forthe benefit of the worlsnen. {113 G-H, 114A 115 A, E, G, 116 B-F 117 C-D}]

13.. The lnter—state Migrant Workmen (Regulation of Employment and. .
conditions of Service) Act, by sub-section (4) of séction (1) applies to every éstab-
lishment in- which five or more inter-State Migrant workmen are employed or
were-employed on any day of the preceding twelve months and so also it applies
to every contractor who employs or employed five or more inter-Stafe migrant
workmed on any day of the preceding twelve menths. Section (2) sub-section (1)
Clause (b} of the Act defines contractor, in relation to an gstablishment, to mean

“a person who undertakes (whether as an independent contractor, agent, employea
or otherwise) to produce a given result for the establishment, other than a mere
supply of goods and articles of manufacture to such, establishment, by the employ-
ment of workmen or to supply workmen to the establishment, and includes a sub-
contractor, khatedar, sardar, agent or-any other person, by whatever name called,
who recruits or employs workman.” Clause (¢) of sub-section (1) of section (2).
definés “‘interstate Migrant Workmen” to .mean “any person who is rgcruited by
or through a contractor in onie State under an agreement or other arrangement for
employment in an establishment in “another State, whether with or with-out the
knowledge of the principal employer in relation to such establishment.” The ex-
pression “pringipal employer” is defined by clause (g) of sub-section (1) of section
2 to mean “'in relation to a mine, the owner or agent of the mine and where a person
has been named as the manager of the mine, .the person so named.” Obviously,
therefore, the mine-lessees and owners of stone crushers in the present case would
be principal employers within the meaning of that expression as used in the Inter-
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State Workmen Act, Section 16 lays a duty on every contractor emp]oy:ng inter
State migrant workmen i in connection with the work of an esta bl:shment to provldc
various other facilities part:culars of which are to bé found in Rules 36 to 45 of
the Inter-State Migrant Workmen Rules. (These facilities include medical facilities,
protective clothing, drinking water, latrines; urinals and washing facilities, rest
rooms, canteens, creche and residential accommodation). The obligation to provide
these facilities is in relation to the infer-State migrant-workmen employed in an
establishment to which the Act applies. But this liability is not confined oty to the

“contractor, because Section 18 provides in so many terms that if any allowance

requnred to be paid under-section 14 or 15 to an inter-State migrant workmaz is not
paid by the contractor or if any facility specified in Section 16 is not provided for

" the benefit of such workman, such allowance shall be paid or as the case may be,
-the facility'shall be provided by the principal employer within such time as may be

prescribed by the Rules and all the allowances paid by the principal employer or all
the expenses incurred by him in this connection may be recovered by him from the

* contractor either by deduction from the amount payable to the contractororasa
. débt p'tyable by the contractor, [117 F-H, 119 E-A-120 A] .

14. Thethekeddr or jamadar who is engaged by the mine lessees or the stone-

~ crusher owners to recruit workmien or employ them on behalf of the mine lessees )

or stong crushse owiiers would clearly be a ‘contractor’ within the meaning of that
term as'défined in Ssction 2 sub-section (1) clause (b) and the workmen recruited
by or through him from other States for employment in the stone guarries and stone
crushm:. in the State of Haryana would uwdoubtedly be inter-State migrant work-
men. Even when the thekedar or jamadar recruits or employs workmen for the
stonz guarries and stons crushers by sending word' through the “old hands”, the
workmen s0 retraited or employed would, be inter-State migrant workmen, becauso
the “old hands” would be really "acting as agents of the thekedar or jamadar for
the purpose of recruiting or employmg workmen crushers in the State of

. Haryana. [121-E]

15. In addition to ‘the rlghts and beneﬁts conferred upon h:m under the

" Inter-State Migrant Workmen Act and the inter- State Migrant Workmen Rules,
an inter-State migrant workman is also, by reason of Section 21, entitled to the

benefit of the provisions contained in the ‘Workmen's Compensation Act 1923,
The Payment of Wages Act 1936, The Employees’ State Insurance Act 1948,

_ The Employees’. Provident Futids and Misc. Provisions Act, I952 and the Maternity

Benefit Act 1961 [122 B-C] o

The obhgatlon to give effect to- the provisipns contamed in these various
laws is not only that of the jamadar or thekedar and the minelessees and stone
crushers owners (provided of course there are 5 or more intdr-State Migrant Work-

men employed in the establishment) but:also’ that of the' Central Government '

because the. Central Government being "the “appropriate Government” within
the meaning of Section 2(1)(a) is under an obligation to take necessary steps
for the purpose of securing compliance with these « provisions by the thekedar or
jamadar and mine-lessees and owners of stotle crushers. " The Staté of Haryana

_ is also bound to ensure that these provisions are observied by the thekedar or jama-

]

dar and minclessees and owners of stofie crusheqs. [122-D-F]

16, If the Jamadar or thekadar in a stone quarry or stone crusheris a ‘con-
tractor’ within the meaning of the definition of the term in the Infer-State Migrant
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Wbrkmén Act, he would @ fortiorari be ‘contrattor’ also for the purpose of Con- l
tract Labour Act and any workmen hired in or in connectiofi with the work of -

_stone quarry or stone crusher by or through the jamadar or thekedar would be work-

men entitled to the benefit of the provisions of the Contract Labour Act. Where .
therefore the thekedar for Jamadar i is a Contractor, and the workmen are employed'

as ‘contract labour’ within' the meanmg of these expressions as used in the Con-
tract Labour Act the Contractor as well as the principal employer would be liable
to comply with the provisions of the Contract Labour Act and the Contract Labour
Rules and to previde to the contract labour rights and benefits conferred by these
provisions. - The Central Government being the “appropriate government’ within
the meaning of section 2 sub-section' (1) clause (a) would be responsible for ensuring
compliance ﬁuth the provisions of the Contract Labour Act and the Contract Labour
Rules by the mine-lessees and stonc crushers owners apd the thekedar or jamadar.
So also, for reasons discussed while dealing with the applicability of the Mines Act
1952 and the Inter State Migrant Workmen Act, the State of Haryana would be

" under an obligatjon to enforce the provisions of the Contract Labour Act and the

Ceontract Labour Rules for the benefit.of the workmen. [123 E-F, H, 124 A-C]

17. There can be no doubt and indeed this was not disputed ¢n behalf of the
. respondents, that the Minirhum Wages Act'1948 is applicable to workmen emp]oyed
id the stone quarries and stone crushers. Therefore whatever be the mode of pay- .

ment fellowed by the mine lessecs and stone crusher owners, the workmen must
get nothing less than the minimum wage for the job which is being carried out by

them and if they are requ1red to carry out additionally any of the functions per-

taining to another job or occupqtion for which a separate minimum wage is pre-
seribed, they must be paid a pruportlon_ate part of such minimunr wage in ag]drtlon
.to the minimum wage payable to them for the work primarily carried out by them.

" The system of payment which is being followed in the stone quarries and stone cru-

shers, under which the expenses of the explosives and of drilling holes arc to be
borne by the workmen out of their own wages, should be changed and the explo-

- sives required for carrying out blasting should be supplied by the mine lessees or the

jamadar or thekedar withiout any deduction being made out of the wages of the
workmen and the work of drilling holes and shot firing should be entrusted only

’ to those who have received the requisife training under the Mines Vocational Train-

ing Rules 1966,  So far as the complaint of the petitioner that the workmen em-

ployed in the stone quarries and stone crushers are not being . paid the mlmmum .

wage due and payable for the work cairied out by them is concerned, "it is a matter

" which would have fo be investigated and determined. [124 C, 125 A-E]

Tho Bonded Labour system is tﬁtendéd to strike against the system of bonded
labour which has been a shameful scar on the Indian Socidl Scene for'decades and
which has contimzed to disfigure the life of the nation even after independence. The

. Act was brought info force through out the length and breadth of the country with

effect from 25th October 1975, which means that the Act has been in force now for

- almost 8 years and if properly implemented, it should have by this time brought
" about complete identification, freeing and rehabilitation of bonded labour. But

as official, semi-official and non-official reports show, we have yet to go a long way
in wiping out this outrage against humanity. [126 A-C]

18. Tt i§ clear bonded labour 1s a form of .forced labour and  Section 12
of the Bonded Labour System (Abolition) Act 1976 recognises this self-evident

i proposition by laying-a duty on every District Magistrate and every officer specified

C
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by him to inquire whether any bonded Iabour system or ahy other form of forced .

labour is being enforced by or on behalf of any person and, if so, to take "such
aciion as may be necessaty to eradicate the enforcement of such forced labour.
The thrust of the Act is against. the continuarice of any form of forced labour. It
is of course true that, strictly speaking, a bondcd labourer means a labourer who
incurs or has or is presumed to have incurred a bonded debt and a bonded debt
mzans an advance obtainzd or presumed to have been obtained by a bonded labourer
under or in pursuance of the b’onded labour system and it would therefore appear
that before a labourer can be regarded as a bonded labourer, he must not only

be forced to provide labour to the employer but he must have also received an.

advance or other economic consideration from, the employer unless he is made to

provide forced labour in pursuance of any custom or.social obligation Sr by reason

of his birth in any particular caste or communlty 130 A-D]

19. The contention of the State of Haryana'that the burden of proof under
the bonded labour System (Abolition)- Act, 1976 is upon the bonded labourers is
misconczived. To insist that the bonded labourers must first prove that they are
providing forced labour in consideration of anadvance or other economic con-
sidsration r@éaived by tham and then only they would be eligible. for the benefits

provided uader the Agt, is nothing but asking them to do a fask which is extrerhely

difficult, if dot impossible. The labourers wéhid have no evidence 4t all.to prove
so and since employment of bonded labour is a penal offence under the Act, the
enployer would immediately without any hesitation disown having given any
advance or esonomic consideration to the bonded labourers. The insistance of
proof from two labourers by the State Government which is constitutionally

- mindatad to bring about changg in the life conditions of the poor and downtrodden

and to ensure social ]HStICu to.thewm is reprehensible . {130 F—H 131 A}

Rl

It would bz cruel to insist that a bonded ]abour in order fo derive the benefits
of this social welfare legislation, should have to go through a formal process of
trial with the normal procedure for recording of evidence. That would be a totally
futile process bscause it is obvious that a bonded 1abourers can never stand ~up
to the regidity and formalism of the legal process due to his poverty, illiteracy
and social and economic backwardness and if such a procedurs were required to
be followed, the State Government might as well obliterate this Act from the statute
book. Itis now statistically established that most of bonded labourers are members
of Scheduled Castes and Scheduled Tribss or other backward classes and ordinary
course of human affairs would show, indeed judicial notice can be taken of it,
that there would bz no occasion for a laboarer to be placed in a situation where

heig requlred to supply forced labour for no wage or for nomina! wage, unless

he has received some advance of other economic consideration from the employer
and under the consideration from the employer and under the pretext of not. having

. returned such advancs or other economic consideration, he is required to render

service to the employer or is deprived of his freedom of .employment or of the right
to move freely whereever he wants, Therefore, whenever it is shown that a labourers
is made to provide forced Jabour, the Court would raise a.presumption that he
is required to do so in consideration of an advance or other economic consideration

received by him and he is therefore a bonded labourer. This presumption may ~

bz rebutted by the employer and also by the State Government if it so chooses
but unless and until satisfactory material is produced for reubutting this presump-
tion, the Court must proceed on the basis that the labourer is 2 bonded labourer
entitled to the bencfit of the provisions of the Act. The State Government cannot

_{;?..
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be permitted to repudiate its obhgat:on to ldenhfy refease artd rehabnhtatc the .

bonded labourers on the plea that though the concerned labourers may be pro-
wdmg forced labour, the State Govemment does not owe any obligation to them
unless and until they .show in an appropriate Iegal proceeding .conducted
‘accordiflg to the rules of adversary system of Jusnce, that they are bonded
labourers. [131 C-H, 132 A}

20.. Though section 13 provides for constitution of a Vigilance Committee
in- each _District and each sub-division of a District, the Governmentof Haryana,
for some reason or the other, did not constitute any Vigilance Committee until
4ts attention was drawn to this requirement of the law by this Court. It may be
that according to the Government of Haryana there were not at any time any

" bonded labourers within its territories, but even so Vigilance Committces are
© required by Section. 13 to be constituted because the function of the Vigilance

Committee is to identify bonded labourers, if there are any, and 1o free and reha-
bilitate them and it would.not be right for the State Government not fo constitute
vigilance Committees on the assumption.that there are no bonded labourers at
all. In constituting Vigilanca' Committee in each District and.sub-division, the.
Haryana Government would do well to include representatives of non-political
social action groups operating at the grass root level, for it is only through such

social action groups and voluntary agencies that the problems of identification ‘

of bonded labour can bs effectively solved. [128 B-H, 129 A-B]

“The magistrates and judicial officers take. a very lenient view of violations
of labour laws cnacted for the benefits of the workmen and let off the defaulting
employers Wwith smal fines. There have also been otcasions where the ‘magistrate
and judicial officers have scotched prosecutions and acquiited-or discharged the
defaulting employers on hypertechricalities. This happens largelv becausc the
magistrates and judicial officers are not sufficiently sensitised to the imporiance
of the observance of Jabour laws with the result that the Jabour laws are allowed to
be ignoted and breached with utter callousness and indifference and thé workmen
begin'to feel that the defaulting employers can, by paying a {ine which hardly touchés
‘their pocket, escape from ihe arm of law and ¥he labour laws supposdely enacted

for their henefit are not meant to be observed but are merely decorative appendages
intended to assuage the conscience of the workmen. The Magistrates and Judlcnal.

Officers shouid take a strict view of violation of labour laws and to impose adequate

punishment on the erring employers go that they may realise that it does not ~

pay to commit a breach of such laws and to deny the benefit of such laws to the
- workmen. [[45 A-DJ

.

21, The Court issued several directions to the Central Government and

the State Government and the various authoritics for implementing the provisions ~

enacted in varfous socidl welfare laws for the benefit of the workmen employed
in the stone quarries and stone crushers in ihe state of Haryana. So that the poor
workmen who lead a miserable existence may one day be able to realise that freedom
is not only the monopely. of a few but belongs to them all and that they are also
equally entitled along with others to participate in the frults of freedom and deve-
fopment. [132 D, 145 D-H

PER PATHAK, J CONCURRING T

(1) Public Interest Litigation in its presént form constltutes a new chapter
in our Judwla] system. It has acquired a significant degree of importance-in the
jurisprude_nce practised by our courts and has evoked adively, if somewhat con-
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.tro‘var-siai, tcsﬁbnse‘ in Tegal circles, in the media and among the general public,
- In our country, this new class -of litigation is justificed by its protagonists on the

basis generally of vast areds in our population of illiteracy and poverty, of social
and economic backwardness, and of an insufficient awareness and appreciation
of individual and collective rights. These handicaps have denicd millions of our
countrymen access to justice, Public interest litigation is said to poséess the
poteéntial or providing such access in the milieu of a new ethos; in which participa-

ting seetors in the adiinistration of justice cooperate in the creation ofa system

which promises legeal relief without cumbersome formality and heavy expenditure.
In the result, the-legal organisation has taken on a radically new dimension, and
correspondingly new perspectives are opening up before judges and lawyers and
State Law agencies in the tasks before them. A crusading zeal is abroad, viewing
the present as an opportunity to awaken the political and legal order to the objec-
tives of social justice projected n our comstitutional system.- New slogans ill

- the air, and new phrases have entered the legal dictionary, and one hears of the

“justicing system” bging galvanised into supplying justice to the socio-cconomic
disadvantages. These urges are responsible for the ‘birth of new judicial concepts
and the expanding horizon calpower. - They claim fo represent an increasing cm-
phasis on social welfare and a progressive humanpitarianism, To the mind trained
" in the certamty of the iaw, of defined prmmples, of binding.precederit, and the
common law doctrine ‘of stare decisis, the futurd is fraught with confusion and
disorder in the legal world and severe ‘strains in the constitutional system, At
the lowest, there is an uneasy doubt about where wé are going. If piblic interest
litigation is to command broad acceptance attention must be paid to certain

_relevent considerations. The history of human experience: shows that wheh a.

revolution in ideas-and in action enters the life of a nation, the nascent power
so released possesses the potentizl of ;hrow'ing, the prevailing social order into
disarray. Ina changing society, wisdom dictates that reform should emerge in the
existing polity as an ordered. change produce through its institution. Moreover,
‘the paee of change needs to be handled with care lest the institutions themselves
be endangered [152F-H; 153 A-C; 153 G; 154 A-B]

1:2 Like the Warren Court’s affirmative action programmes for thie benefit
of minorities and- other ‘socially or economically cllsadvantaged‘ interests through
“the avenues of Public Law, the courts in India, are beginning fo apply a similar
concept of constitutional duty. The doctring of standmg has been enlarged in
India to provide, where reasonably possible, accéss to justice to large sectors of
pzople for whom so far it had been a matter of despair. It is time indeed for the
law to do so. In large meaSure, the traditional conception of adjudication rep-
resented the socio-egonomic vision prevailing at the turn of the century. In India,
as the consciousness of social justice spread though our multi-layered social order,
the constitution began to come under increaling pressure from social action groups
.. petitioning on behalf of the under privileged .and deprived sections of society for

the fulfifment of their aspirations. Despite -the varying fortunes of the number -

of cases of public intercst litigation which have entéred the Sureme Court,
*public Interest: Litigation constitutes todaya significant segment of -the oourt’
. docket. [154 D: 156 A-C] ‘ i

2:1, The prov:snons of Article 32 do nof specifically indicate who can’ move
the Court. In the abssace-of a c:mﬁmné provision in that respsct, it is plain that
a petitioner may bs anyone in whom the Law recogmses a standing to mamtam

. an act:on of such nature. [156 E]



—

.. BANDHUA MUKT! MORCHA V. UNION : 81

=22, As fegards"the form of proceeding and its character, Article 32 speaks
generally of “appropriate procesdings.” It should be 2 procteding which can

h appropriately lead to an adjudication of the claim made for the enforcement of

a fundamental right and can result in the grant of effective relief, Article 32 speaks
of the Court's power “to issue dlrecnon or orders of writs”, and the specific
reference to “writs in the natute of habeas corpus, mandams, prohibition, quo
warranto and certiorari” is by way of illustration only. They do not exlamest the

content of the Court’s power under Articie 32. [156 F-Q)

3:1. A practice has grown in the public of invoking the jurisdiction of this
Court by a simple letter complaining of a legal injury to the authot or to gome
other person or group of persons, and the Court has treated such leiter asa petitlo_n
under Article 32 and ¢éntertained the proceeding without anything more. It 13
only comparatively recently that the Court has begun to call for the filing of a
regular petition on the letter. Thero is o grave danger. in-herent in a practice where
a mere letter is entertained as a petition from' a person whose antecedents and
status ‘are unknown or so uncertain that no sense of responsibility can, without
anything more, be attributed to the communication. There is good reason for
the insistence on a document being set out in a form, or accompanied by evidence,
indicating that the allegations made in it are made with a sense of responsibility
by a person who has taken due care and caution to verify those allegations before

. making them. A plaint instituting a suit is required by the Codeof Civil Procedure

to conclude with a clause vcrifying the pleadings contained in it A petition or =
application fifed in court is required to be supported ‘on-affidavit. These safe-
guards are necessary because the document, a plaint or petition or application,

- commences a course of litigation invelving the expenditute of public time and

public money, besides in appropriate cases involving the issue of summons of
notice to the defendant ot respondent to appear and contest the proceeding. Men
are busy conducting the affairs of their daily lives, and no or occupied with the
responsibilities and pressures of present day existence welcomes being summoned
to a law court and involved in a litigation. A document making allegations with-
out any preof whatever of responsibility can conceivably constitute an  abuse
-of the process of law. Therefore, in special circumstances the document petition-
ing the court for relief should be supported by satisfactory verification.  This
requirement iy all the greater where petitions are received by the Court through
the post. Tt is never beyond the bound of possibility that an unverified communi-
cation received through the post by the court may in fact have been employed

. imala fide, a3 an instrument of coercion or blackmail or other oblique motiive against

7a persont named therefn who holds a position of honour and respect in society.
The Court must be ever vigilant against the abuse of its process. It cannot do
that better in this matter than insisting at the earliest stage, and before issuing
notice to the respondent, that an appropriate verification of the allegations be -
supplied. The requirement i3 imperative in private law litigation. Having regard
to its nature and purpose, if is equally attracted to public interest litigation. While
this Court has readily acted upon letters and telegrams in the past, there is need
to insist now on an appropriate verification of the petitioner other communication,
bzfore acting on it. It will always be a matter for the court to decide, on what peti-

- tion will it require verification and when will it waive the rule. {157 B-H; 158 A-C]

3:2.  All communications and petitions invoking the jurisdiction of the Court

~ must be addressed to the entire Court, that is to say, the €hief Justice and  his

‘companion Judges, No such communication or petition can properly be addressed

A

.

€

D

- H



A

B

C
D

E

¥

G ‘

H

“

82 " SUPREME COURT REFORTS = [1984]2 S.CR.

to a particular judge. When the jurisdiction of the Court is invoked, it is the
jurisdiction of the entire court. Which Judge or Judges will hear the case Is =

exclusively & matter concerning the internal regulation of the business of the Court,

interference with which by a litigant or member of the public constitutes the grossest '

impropriety. Tt is well established that when a division of the Court house and
decides cases it is in law regarded as a hearing and a dcctswn by the Court itself,
The judgment pronounced and the decres or order made are acts of the Court,

and -accordingly ;hey are ‘respected, ob“yed_ and enforced throughout the land.

Tt is only right and proper that this should be known cleatly to the lay public.,

Communications and petitions addressed t6 a particular Judge are improper and :

violate the institutional personality of the Court, They also embarrass the judge
to whom they are personally addressed. The fundamental tonception of the
Court must be respected, that is a single indivisible institution, of “united purpose

and existing solely for the high constitutional functions for which it has been,

created. The conception of the Court as a loose aggregate of individual Judges,
to one or more of whom judicial access may be particularly had, undermines its
very cxistenpe and endangers its proper and effective functioning. [158 E-H; 159 A}

4 1. In public mterest-liti'gation ‘the rele held by the Court is more assertive
" than in traditional actions, Viewed from the Warren Court’s experience the role

of the Court is creative rather than passive, and it assumes a more positive attitude -

- m determining facts. Not infrequently public interest litigation affects the rights
of persons not bsfore the Court, and in shaping the relief the court must invarigbly
take into account its impact on those interests. Moreover, when dts jurisdiction
is invoked on behalf of a group, it is as well to remember that differences may exist
in-content and emphasis between the claims of different Sections of the group. For

. all these reasons the court must exercise the greatest caution and adopt procedures

‘ensuting sufficient motice to all interests likely to be affected. - Moreover, the .

" natute of the lltlgatlon sometimes involyes the continued intervention of the Court
over & period of time, and the: organising of the litigation to a sansfactory con-
clusion calls for judicial Statemanship, a close inderstanding of constitutional and
legal values in the context of contemporary social forces, and a judicious mix of
restraint and activism determined by the dictatgs of existing realities. Importantly,
at the same time, the Court must never forget that its jurisdiction extends no farther
than the legitimate limits of lts constitytional powers, and avoid trespassing into

political territory which under the Constitution has been approprigted tb other
organs of the State. [159 R: D-G] .
- 432, The procedures adopted by the Court in cases of public interest litiga-

* tion must of course be procedures designed and shaped by the Court with a view
to resolving the problem presented before it on determining the nature and extent

' of relief accessible in the circumstances, Whatever the procedure adopted by
the court it must be procedure known to judicial tenets and characteristic of &
judicial procesding. There are methods and avenues of procuring material avai-
Iable to executive and legislative agencies and often employed by them for the
efficient and effective discharge of the tasks before them. Not all those methods

" and avenues are available to the Court. The Court must ever remind itself that

one of the indicia identifying it as 2 Court is the nature and character of the
DProcedure adoptéd by it in determining a controversy. It is in that sense limited in -

the evolution of procadures pursued by it in the process of an adjudication, and
“in tho grant and exccution of the relief. Legal jurisprudence has in its historicat
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development identified certain fundamental principles which form the essential
constituents of judicial procedure. They are employed in every Judlcml proceeding,

_and constitute the ‘basic infrastructure along whose chamacts flows the power of

the Court in the process of adjudication, [159 H; 160 A-D]

4; 3 What should be the conceivable frame work of procedurc in public -
interest litigation does not admit of a clear cut agswer. It-is not possible to
cavisage a defined jpattern of procedure applicable to all cases. Of necessity the
pattern which the Court adopts will vary with the circumstances of cach case. But,
if there is a statute prescribing a judicial procedure governing the particular case

. the Court must follow such procedure. It isnot open to the Court to bypass

the statute and evolve a different procedure at variance with it. Where, however,
the procedure prescribed by statute is incomplete or insufficient; it will ‘be open
to the Court to supplement it by evolving its-own rules. Nonetheless, the sup-"
plementary procedure must conform at all stages to the principles of natural Justlce
There can bs no deviation from the principles of .natural justice and other well
accepted procedural norms characteristic of a judicial proceeding. They -cons-
titute an entlre code of general principles of procedure, tried and proven and
hallowed by'the sanctity of common and consistent. acceptance during long- years
of the historicel development of the law., The general principles of law, to which
refarence is made here, command the confidencs, not merely of the Judge and the
lawyer and the parties to the litigation, but supply that basic credible to the judicial
proceeding which strengthens public faith in the ‘Rule of Law, They are rules .
rooted in reason and fairplay and. their governance guarantees a just dispositipn’

- of the case. The Court should be wary of suggestions favouring novel procedures

in cases where accepted procedural rules will suffice. 160 E‘H 161 A}

5 1. ‘Article 32 confers the widest ampiitude of power of this (,ourt in the
‘matter of granting refief, It has power to issue “directions or orders of writs”,
and there is no specific indication, no express language, limiting ot cnrcumscnbmg
that power. Yet, the power is limited by.the very nature, that its judicial power.
Tt is power which pertains to the judicial organ of the State, identified by the very
nature of the judicial institution,. There are certain fundamental constitutional

. concepts which, althoiigh clemeptary, need to be’ recalled at times. The constitu-

tion envisages a broad division of the power of the State between the legislature,
. the executive and the judiciary. Although the division is not precisely demarcated,

¢ there is general acknowledgement of its limits, The limits can be gathered from

the written text of the Constitution, from ¢onventions and constitutional practuce,

and from an entire array of judicial decistons. The constitutional lawyer concedes
a certain measure of overlapping in functional action among the three organs-of .
the State. But there is no watrant for assuming geometrical congruence. It is

common place that while the legislature enacts the law  the executive implements

“it and the cOurt interprets it and, in doing 50, adjudicates on the validity of execytive.

action and, wunder our Constitution, even judges the validity-of the leg151atlgn

itsell.  And vet it is well recognised that in a certain sphere the legislature is pos~

sessed of judicial power, the. executive possesses a measufe of both Jegislative an¥
Judlcaal funictions, and the court, in its duty of interpreting the law, accomplishied

‘in its perfected action a marginal degree of legislative .cXercise. Nonetheless, a

* fine and delicate balance is envisaged under our Constitution between-these primary

institutions of the State. In every case the Court should determine the true limits
of iits jurisdiction and, having done so, it should take care to remain wiihin the
restraints of its jurisdiction. [161 B-H; 162 A]
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. 5:2. This aspect of Court action assumes especial significance in public
interest litigation. It bears upon the legitimacy of the judicial institution, and
that legitimacy is affected as-much by the solution presented by the Court in
resolving a controversy as by the manner in which the solution is reached. In
an area of judicial functioning where judlclal activism finds room for play, where
constitutional adjudication can become an instrument of social policy forged by
the personal pohtical philosphy of the judge, this {5 an- 1mportant consideration
‘to koep in mmd [162 B-C]

5:3, thre the Court embarks upon affirmative action in the attempt to
“remedy " a constitutional imbalance within the soclal order, few critics will find
fault with it 30 Iong as it confines itse!f to the scope of its legitimate authority, But
there is always the possibility, In public interest litigation, of succurnbing to the
temptation of crossing into territory which properly pertains to the Legislature
or to the Executive Government. For in most cases the jurisdiction of the Courl
is invoked when a default occurs-in executive administration, and sometimes where
'a void in community life remains unfilled by legislative action, The resulting

11984} 2 8.C.K.

-

“public grievance finds' expression through social action groups, which consider,

the Court an appropriate forum for femoving the deficiencies. Indced, the citizen
-eeems to find it more convenient to apply to the Court for the vindication of con-

stitutional rights than appeal to the exccutive or legislative organs of the State.

In the process of correcting executive error or removing legislativé omission the
Court can so easily find itself involved in policy making of a quality and to & degree
characteristic. of political authority, and indeed run the risk of being mistaken for
one. An excessively political role identifiable with political governance betrays

the Court into functions alien to its fundamental character, and tends to destrgy -

“the delicate balance ®nvisaged in eur constitutional system between its three basic

"institations. The Judge, conceived in the true classical mould, is an 1mpartia1, '

-

arbiter, beyond and above political bias and prejudice, functioning * silently in
mccordance with the Constitution and h:s judicial conscience. Thus does he maintain
the legitimacy of the institution he serves and honour the trust which his office

" l’ms reposed in him. {162 D-H]

Tho affirmative schemes framed in public interest litigation by the Court ~

sometimes’ require detailed administration under constant judicial supervision

. over protected periods. The lives of large sections of people some of whom have

had no veice in the decisions, are shaped and ordered by mandatory Court action
extending intg the future. -In that context it is as well to remember that public
approval and public consent assume material importance in its successful imple-
mentation. In contrast with policy making by legislation, where a large body
of legislators debate on a proposed legislative enactment, no such visual impact
can be pcrceiv‘ed when judicial decrees are forged and fashioned by a, few judicial

- personages in‘the confines of a Court. The mystigus of the robe, at the stage of

" decision-making, ‘is associated traditionally with cloistered secrecy and confiden-

tiality and the énd-result commonly issues as & final definitive act of the Court. 1t
“is a serious question whether in every case the same awesome rTespect and reverence
will endure during different stages of affirmative action seeking to regulate the
lives of large numbers of people, some of whom never participated in the judicial
_process. {163 A-Df .

5:4. Treating with pubhc interest litigation requlres more than legal scholar-
ship and a knowledgc of text book law. It is of the utmost importance in such
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. cases that when fmmqlating a scheme of action, the Court must have due regard

to the particular circumstances of the case, to surrounding realities including the
potential for successful implementation, and the likelihood and degree of response

- from the agencies on whom the implementation will depend. In most cases of

public interest htagatlon, there will be neither precedent nor settled practice to
add weight and forca to the validity of the Court’s action. The example of similar
cases in other countries can afford little support. The successful mpiemcntataon
of the orders of the Court’ will depend upon the particular social forces in the
backdrop of local history, ths prevatlmg ¢conomic pressures, the duration of the
stages involved in the implementation, the momentum of success from stage to .
stage, and the acceptability of the Court’s action at all times by those involved in
or affected by it. {163 E-G] =

§:5. An a.ctwlst Court spearheading the movement for the development
and ‘extension of the citizen's constitutional rights, for the protection of individual
liberty and for the strengthening of the socio-cconomic fabric in compliance with
declared constitutional objectives, will need to move with a degree of judicial cir-
cumspection. In the centre of a social order changing with dynamic pace, the
Court needs to balance the authority of the past with the urges of the future. In
that task the court must ever be conscious of the constitutional truism that it
possesses the’sanction of neither the sword nor the pursue and that its strength
lies basically in public confidence and support, and that consequently the legitimacy
of its acts and decisions must remain beyond all doubt. Therefore, whatever the
case befors it, whatever the context of facts and leagal rights, whatever the social
‘and ‘economic pressures of the times, whaiever the personal philosophy of the
Judge, let it not be forgotton that the essential identity of the institution, that it
is 3 Court, must remain preserved so that every action of the Court is informed
by the fundamental norms of law, and by the principles embodied in the Constith-
tion and other sources of law. “If its contribution to the Jurisprudential ¢thos
of socicty is to-advance our constitutional objectives, it must function in accord

with only those principles which enter into the composition of Jud:clal action and ~
g:ve to its essential quality, [163 H; 164 A-D)

5:6. There is & great merit in the Court proceeding to decide an issue on ‘
the basis of strict legal principle and avolding carefully the influence of purely

* emotional appeal. For that alone gives the decision of the Court a direction which:

is certain, and unfaltering, and that especial permanance in legal jurisprudenca
which makes it a base for the next step forward in the further progress of the law,
Indood, both certainty of substance and certainty of direction are indispensable
rcqulremen’(s in the developmsnt of the law, and invest it with the credibility’ which
commands pl’lblic confidence in its legitimacy. [165 A-B]

This warning is of mpec:al sxgmﬁcanoa in these tlmes, during a phzse
of judicial hlstory when a few social action groups tend to show evidence of pre-
suming that in every case the court must bend and mould its decision to popular
notions of which way a case should be decided. {165 C}

As new arcas- open before the Court with modern developments -in juris-
prudence, in a World more sensitive to human rights as well as the impact of tech-
nological progress, tho Court will become increasingly consious of its expanding
jurisdiction. That is inevitable, But its responsibilities are correspondingly

_great, and perhaps never greater than now., (165 D] ‘ -
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It muist be remembered that there is no higher Court- to- correct over tha'

Supreme Court its errors, and that its Judge wear the mantle of infallibility only
_because their decisions are final. That the Judges sit at the apex of the judicial
administration and their word,. by constitutional mandate, is the law of the land
can induce an unusual sense of power. ‘It is a feeling Judges must guard against
by constantly reminding themselves that every decxswn must be gulded by reason
and by judicial principles. [165 E-F) .

6:1. Persons in this country obliged to serve as bonded labour are entitled -

_ to invoke Article 23 of the Constitution. . The provisions emboched in that clause
form a vital constituent of the Fundamental Rights set forth in Part III of the

Constitution, and their violation attracts properly. the scope of Article 32 of the

Constitution. [165 G]

- 63 2 It is trae that the reports of the court appointed commissions have not

been tested by cross examination, but then the record does not show whether any-

attempt was made by-the respondents to call them for cross examination, Further,

whether the appointment of the commissioners falls within the term of ordet.

XLVI of the Supreme Court Rules, 1966 is of technical significarice only because

“'there was inherent power in the court, in the partlcu]ar circumgtances of this.cass
to take that action; However, the court would do well to issue notice to the res-
“pondents, before appointing any Commissioner, in those cases where there is ln‘.tle
apprehension of tho dlsappearance of evidencg. [166 B-C]

6:3.- .The plcSaIlt casg is one of oons:derable importance to a section of our
people, who pressed by the twin misfortunes of poverty and illiteracy, are compellod
to a condition of life which long since should have passed into history. The con-
tinued existence of such pockets of oppression and misery do no justice to the
promises and assurances extended by our Coastitution to its crtxzans [166 D- E]

PER AMARENDRA NATH SEN, J: (Concurring with Pathak, J)

I:1.  Article 32 of the Constltutlon is clearly attracted to the facts of the case,
as in the present casé the violation of the fundamental right of liberty of the workmen
who are said to be kept in wrongful and illegal detention, employed in forced labour,
is alleged. Forced Tabour is constxtutwnally forb:ddeu by Altlclc 23 of the Con-
stitution. {168 D-E] ‘

1:2. *Any person who is wrongfully and illegally employed as-a labourer
iny violation of the provisions of the Bonded Labour System (Abolition) Act, 1976
is ‘in essence deprived of ‘his liberty.. A bonded labourer truly becomes a

~

slave and the freedom of 2 bonded labourer in the matter of his employment and -

mbvement is more or less completely taken away and forced labour is thrust upon

him. When' any bonded tabourer approached this Court the real grievance that
- he makes is that he should.be freed from this bondage and he prays for being set
atliberty and hberty ig no doubt a fundamental right guaranteed to every person
under the Constitution. There cannot bs any'manner of doubt that any person
who is wrongfully and illegally detained and is deprived of his liberty can approach
+ this Court under Article 32 of thic Constitution for his freedom and wronsful and

" illegal detention, and for being set at liberty. Whenever any person is wongfully
and illegally deprived of his liberty, it is open to anybody who is interested in the
. person to move this Court under-Article 32 of thé Constitution for his release.
"1t may not very often be possible for the person who is deprived of his liberty to

»
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approach this Court, as by virtug of such lllcgal and wrongful detention, he may

not be free and in 4 position to move the Supremc Court. {167 E-H]

1:3. The Bonded labourers workmg in the far away places are generally
poor and belong to the very weak section of the people. They are also not very
literate a.nd they -may not be conscious of their own rights. Further, as they are
kept in boudagc their freedom-is also restricted: and they may not be in a position,
to approach this Court. Though no fundamental right of. the petitioner may be
said to be infringed, yet the petitioner who complains of the violation of the funda-
mental #ight of the workmen who. have been wrongfully and illegally denied their
freedom and deprived of their constitutional right must be held to be entitled to
approach this Court on behaif of the bonded labouters for ‘removing them from

 illegal bondage and deprivation of liberty. [168 B- C)

. S.P. Gupta v. Union of India & Another, [1981] Suppl. §.C.C. 87, referred to.

< 2:1. Axticle 32 or for that matter any other article does not fay down any
procedure which has to bé followed to move this Court for relief against the viola-
tion of any fundamental right. Article 32 (1) only lays down that the right to
move this court by appropriate proceedings for enforcement of fundamental rights
is guarantged. The Constitution, very appropriately leaves the question as to what
will gonstitute an appropriate procesding for the purpose of enforcement of funda-
mental gights to be determined by the Court. ~ This Court when sought to be moved

. under ‘Article 32 by ‘any party for redressing his grievance against the v1o!at:on.

of fundamental rights has to consider whether the procedure folloveed by the party
is appropriato enough to eatitle the court to proceed to act on-the same, No
doubt this Court has framed rules which are contained in part 1V, Order XXXV

“of the Supreme Court Rules under the Caption “application for enforcement of
* fundamental rights” (*“Article 32 of the Constitution™} Generally speaking, any

party who seeks to move this Court under Article 32 of the Constitution should
conform to the rules prescribed. The rules- lay down the procedure which is
normally to be followed in the matter of any application under "Article 32 of the -
Constitation. These rules are rules telating to the procedure to be adopted and
the rules are interded to setve as maids to the Deity of Justice. Procedural law-
which also forms a part of the law and hds to be observed, is, however, subservient.
to substantive law and the laws of procedure ate prescribed for promoting and

furthering the ends of justice. There cannot be any doubt that this Court should

usually follow the procedure laid down in 0.XXXV of the Rules of this Court and
should normally insist on a petition properly verified by an aﬂidavit to be filed .
to enable the Court to take necessary action on the same. Though- this Court’

' should normally insist on the rules of procedure being followed, it cannot be sald,

taking into consideration the nature of right conferred under Article 32 to move
this Court by an appropriate proceeding and the very wide ‘powers ¢ohferred on
this Court for granting relief in the case of violation of fundamental rights, that
this Court will have no jurisdiction to entertain any proceeding which may not

be in confortuity with proceduré prescribed by the Rules of this Court. -The -

Rules undoubtedly lay-down the procedure which is normally to be followed for
making an a.pphcanon under Article 32 of ‘the Constitution. They, howecVer, do
not and cannot have the effect of limiting the jurisdiction of - this Court of enter-
taining & procecding under” Article 32 of the Constitution, if made, only in the
manner prescribed by the rules. [169 F-H; 170 A-D} . .

o ' v
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. 2:2. For effectively safeguarding the fundamental rights. guaranteed by
the Constitution, the Court in appropriate cases in the interests of justice will
certainly be competent to treat a proceeding, though not in conformity with the
procedare prescribed by the Rules of this Court; s an appropriate proceeding
under Article 32 of the Constitution and 4o entertain the same. Fundamental
rights guaranteed under the Constitution are indeed tdo sacred to be ignored or
trifled with merely on the ground of technicality or any rule of procedure. The
rules framed by this Court do not also lay Jdown that this Court can be moved
under Article 32 of the Constitution only in accordance with the procedure pres-
-cribed by the Rules and not otherwise. A mere technicality in the matter of form
or procedure which may not in any way affect the subsiance of any proceeding
should not stand in the way of the exercise of the very wide Jurisdiction and powers
conferred on this Court under Article 32 of the Constitution for enforcement of
fundamental rights guaranteed under the Constitation, Taking into considera-

tion the substance of the matier-and the nature of allegations made, it will essentially _

be a matter for the court to decide whether the procedure adopted can be con-
sidered to be an appropriate proceeding within the ambit of Article 32 of the
Constitation, The Court if satisfied on the inaterials placed in the form of a letter
or othgr communication addressed to this Court, may take notice of the same in

appropriate cases. Experience shows that.in many cases it may not be possible .

for the party concerned to file a regular writ petition in conformity with procedure
Iaid down in the Rules of this Courf. The Supreme Court for quite sotne years
now has in many cases procesded to act on the basis of the letters addressed to
it” A long standing practice of the Court in the matter of procedure also acquired
sanctity. Further in various  cases the Court has refused to take any nqtice of
letiers or other kind of communications addressed to Court and in many cases
also the Court on being moved by a letter has directed a formal writ ‘petition io
be filed before it has decided to proceed further in the matter. [170 F-H; 171 A-D]

2:3. It is however eminently desirable that normally the procedure pres-
cribed in the rules of this Court should be followed while entertaining a petition
under Article 32 of the Constitution, though in exceptional cases and particularly
in the matter of general public interest, this Court may, taking into considefation
the peculiar facts and circumnstances of case, proceed to .exercise its jurisdiction
under Article 32 of the Conslitution for enforcement of fundamental rights treating
the latter or the commupication in any other form ‘as an appropriate proceeding
under Art, 32 of the Constitution, Further any party who addresses a letter
or any other communication to this Court seeking intervention of this Court on
the basis of the said letter ard communication should address this letter or
communication to this Court and not to any individual Judge by mname. Such
communication should be addressed to the Chief Justice of the Court and his
companion Justices. A private communication by a party to any Learned Judge
over any matter is not proper and may create embarrassment for the Court and
the Judge concerned. [171 G-H; 172 A] :

"In the present case, the unfortunate workers who are employed and bonded

labourers at a distant place, could not possibly in view of their bondage, move"

this Court, following the procedure laid down—in the Rules of this Court, The

Petitioner which claims to be a social welfare Organization interested in restoring

liberty and dignity to these unfortunate bonded labourers should be considered
competent to move this Court by a leiter or dike communication addressed 1o

r

\.T'
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this Court, to avoid trouble and expenses, as the petitioner is not movmg this Court
for-any personal or private benefit. .

. 3:1. Whengver, however, there is an allegation of violation of fundamental
rights, it becomes the responsibility and also the sacred 'duty of this Court to pro-
tect such fundamental rights guaranteed under the Constitution provided - that
this Court is satisfied that 2 case for interference by this Court appears prima faoie
to have been madc out. ~Very often the violation of -fundamental rights is not
admitted or accepted. On a proper consideration of the materials {he Court has
to come 10 a conclusion whether there has been any violation of fundamental rights
io enable the court to grant appropriate reliefs in the matler.  1n various cases,
‘because of the peculiar facts and circumstances of the casc the party approaching

this Court for enforcement of fundamental rights may not be in a position to furnish

all, relevant materials and necestary particulars, 1f, however, on a consideration
of the materials placed, the Court is satisficd that'a proper probe into the matter
is necessary in the larger. interest of administration of justice and for enforcement
of fundamental rights guaranteed, the Court, in view of the obligatigns and duty

cast upon it of preserving and.protecting fundamental rights, may require better -

' and further materials to enable the Court to take appropriate action; and there

cannot be anything improper in the proper exercise of Court's jurisdiction under
Article 32 of the Constitution o try to secure the necessary materials “through
appropriate agency. The commission that the Court may appoint or ‘the investi-,

gation that the court may direct is essentially for the Court's satisfaction as to the
correctness or otherwise of the allegation of violation -of fundamental rights to
enable the Court to decide the Course to be adoptcd for doing proper justice to
the parties in the matter of protection of their fundamental rights. It has to be
_borne int mind that in this land of ours, there are persons without education, with-
out means and without opportunities and they-also are entitled to full protection
of their rights or privileges which the Constitutions affords, Living in chilled
penury without necessary resources and very often not fully conscious of their
rights guaranteed under the Constitittion, a very large section of the people com-
" mionly termed as the weaker section live in this land, When this Court is approa-
ched on behalf of this class of people for enforcement of fundamental rights of
which they have been deprived and  which they are gqually entitled to enjoy, it
becomes the special responsibility of the Court to see that justice is not.denied to
them and the disadvantageous position in which they are placed, do not stand in
the way of their getting justice from this Court. [172 D-H; 173 A-B]-

.3:3. ‘The power to appoint a commission or an investigation body for
making enquiries in terms of directions given by the Court must be considered
to be implied and inherent in the power that the Court has under Article 32 for
enforcement, of the fundamental rights guaranteed under the Constitution. This
is a power which is indeed incidental or ancillary, 1o the power which the Court
is called upon to exercise in a proceeding under’ Article 32 of the Constitution.
It is entirely in the discretion of the Court, depending on the facts and circumstances
of any case, to consider whether any such power regarding investigation has to
be exercised or not. The Commission that the Court appoints or the investigation
that the Court directs while dealing with a proceeding under Article 32 of the
Constitution is not a commission or enquiry under the Code of Civil Procedure.
Such power must necessarily be held to be implied within the very wide powers
_conforred on this Court under Article 32 for enforcement of fundamental rights,
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For proper exercise of its ‘pOWcrs' under Article 32 of the anstitution ‘and f’er due
discharge of the abligation and duty cast upon this Court in the matter of pro-
tection and enforcement of fundamental rights which the Constitution guarantees,

' this Court has an inherent power to act in such a manrer as will enable this

Court to discharge its duties and obligations under Article 32 of the Constitution

* properly and effectlvely in the ]argef interest of administration of jlstice, and

for proper protection of Oonst:tution safeguards [i73 C-Gj

- 4. The litigation of this type partlcular]y in relation to bonded Idbourers

'is really not in nature an adversary litigation and it becomes the duty of the State
and also of the appropriate authorities to offer its best cooperation to see that this .
- evil practice which has been declared illegal is ended at the earlicst. The existence
of bonded labour in the Court is an unfortunate fact. Whenever there is an -

allegation of the existence of bonded labour. in any particular State, the State

instead of secking to come out with a case of denial of such existence on the basis * |
‘of & feeling that the existence of bonded labour in the State may cast a slur or stigma

on its administrative machinery, should cause cffective enquiries to be made into

.-the matter and if the matter is pending in this Court, should cooperate with this

Court to see that death-knell is sounded on this iflegal system which constitutes

"a veutable social menace and stands in the way of healthy development of the
natlon i174 A-C] .

‘PER CONT RA :

5. The grievance of denial of other just rights o the workmen and the reliefs
claimed for giving the workmen the beneﬁts to which they may be entitled under
various legislations enacted for .their welfare are more or less in the nature of con-
sequential reliefs incidental to the main relief of freedom from bonded and forced
labour to which the workmen are tejected. In the facts and circumstances of the

. case, it appears that the provisions of inter-State Migrant Workmen (Regulation of .

Employment and Conditions of Service) Act, 1979 are not applicable and therefore

ORIGIN'AL JURISDICTION : Writ Petition No. 2135 of 1982.
Under Artic}e 32 of the Constitution.

* Govind Mukhoty, S.K. Bhattacharya and N R Chaua’hary for
the Petltloner.
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K B. Rohtagt and S.1. Dhmgra for thé Respondeut No. 13
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The following Judgments were delivered—

- Buagwati, J. The petitioner is an organisation dedicated to .
the cause of release of bonded labourers in the country. The system
of bonded labour has been prevalent itr various parts of the country

since tong prior to the attainment of political freedom and it con-

stitutes 'an ugly and shameful feature of our national life. This
system based on exploitation by a few socially and economically

_powerful persons trading on the misery and suffering of large numbers -

of men and-holding them in bondage isa relic of 4 feudal hierarchical
society which hypocritically proclaims the divintty of men but treats .
large masses of people belonging to the lower rungs of the social
ladder or economically impoverished segments of society as dirt and

. chattel. This system under which one person can be bonded to pro-
~ vide labour to another for years and years until an alleged debt'is

supposed to_be wiped out which never seems to happen during the

" life time of the bonded labourer, is totally incompatible with the new

egalitarian socio-economic order which we have promised to build
and it is not only an affornt to basic human dignity but also cor-
stitutes gross and revolting violation of constitutional vatues. The
appalling conditions in which bonded labourers live, not as humans

" but as serfs, recall to. the mind the following lines from-“Man with

tie Hoe"” which almost seem to have been written with reference:
to this neglected and forlorn species of Indian humanity '

“Bowed by. the weight of centuries lre leans.
Upon his hoe and gazes on the ground:
- The emptiness of ages on his face, .
And -on his back the burden of the world,

They are non-beings, exiles of civilization, living a life worst -
than that of animals, for the animals are at least free to roam about
as they like and they can plunder or grab food whenever they are ..
hungry but these out castes of society are held in bondage, robbed of
their freedom and’they are consigned to an existence where they
have to live either in hovels or under the open sky and be satisfied

~with whatever little unwholesome food they can manage to get, in-
_adequate though: it be to fill their hungry stomachs, Not having any -

choice, they are driven by poverty and hunger into a life of bondage

a dark bottomless pit from which, in a cruel explmtatlve society,

they cannot hope to be rescued.

ThIS permclous practice of bonded 1ab0ur exlsted in many

*
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States and obvmusly with the ushering in of mdepcndence it could

" not be allowed to continus to blight the national life any longer and”

hence, when we framed our Constitution, we enacted Amclc 23 of

_the Constitution which prohibits “traffic in human beings and begar_

and other similar forms of forced labour™ practised by any one. The
system of bonded labour therefore stood prohibited by Article " 23
and there conld have been no more solemn and effective prohibition
than the one enacted in the Constitutionin Article 23. But, itappears
that though the Constitution was enacted as far back as 26th January,

1950 and many years passed sinco then, no serious effort was made .
to give effect to Article 23 and to stamp out the shocking practice of ~

to bondéd tabour. It was only in 1976 that Parliament enacted the
Bonded Labour System (Abolition) Act, 1976 providing for the aboli-
tion of boaded fabour system with a view to preventing the economic
. and physical eproItatlon of the weaker sections of the people. But,
. unfortunately, as subsequent events have .shown and that is borne

out also by the Report made by the Centie for Rural Development
Administration, Indian Institute of Public Administration to the
Ministry of Labour Government of India on “Rehabilitation of
Bonded Labour in Monghyr District, Bihar”, the Report made by
the. Public Policy and Planning Division of the Indian Institute of
'Public Administration to the Ministry of Labour, Government of
India on “Evaluation Study of Bonded Labour Rehabilitation Scheme
In Tehri Garhwal, U.P.”, the Report of Laxmi Dhar Misra, the Direc-
tor-General (Labour Welfare) of the Government of India based on

 Onthe Spot Studies Regarding Identification, Release of Bonded.

Labourers and Rehabilitation of Freed Labourers in Uttar Pradesh,

Madhya Pradesh, Andhra Pradesh, Karpataka, ~ Orissa, Bihar, -
Rajasthan, Tamilnadu and Kerala and the Report of the National -

Seminar on “Indentification and Rehabilitation of Bonded Labour”
held from 7th to 9th February, 1983 that the pernicious practice of
bonded labour has not yet been totally eradicated from the national
scene and that it contmues to disfigure the social and economic life
of the country at certain places. There are still a number of bonded
tabourers in various parts of the country and significantly, as point-
ed out in the Report of the National Seminar on “Identification and
‘Rehabilitation of Bonded Labour” a large number of them belong
to Scheduled Castes and Scheduled Tribes account for.the next
largest number while the few who are not from Scheduled Castes or
Scheduled Tribes are generally landless agricultural labourers. It
is absolutely essential we would unhesitatingly declare that it is a
~ constitutional imperative-that the bonded labourers must be identified
and released from the shackles of bondage so that they can assimilate
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' themselves in the main stream of civilised human society and realise A
‘the dignity, beauty and worth of human existence. The process :

of identification and release of bonded labourers is a process of disco-

very and transformation. of non-beings into human-beings and what

it involves is cloquently described in the beautiful lines of Rabindra

Nath Tagore in “Kadi and Komal”

- . o L . B
‘Into the mouths of these ‘
Dumb, paje and meak ,
We have to infuse the language of 'the soul.
Into the hearts of these '
~ Weary and worn, dry and forlorn o
We have to minstrel the language of humanity.’ C

This Process of discovery and transformation poses 2 serious .
problem since the social and economic milieu in which it has 1o be
accomplished is dominated by elements hositle to it. But this pro-
blem has to be solved if we want to emancipate those who are living

-in bondage and scrfdom and make them equal participants in the D

fruits of freedom and liberty. It is a problem which needs urgent
attention of the Government' of India and the State Governments and
when the Dircctive Principles of State Policy -have obligated the
Central and the State Governments'to’ take steps and adopt measures
for the purpase of ensuring social justice to the have-notes and the _
handicapped, it is not right on the part of the concerned governments E .

" to shut their eyes to the inhl_lméﬁ exploitation to which the bonded

labourers are subjected. It is not uncommon to find that the adminis-
tration in some States is not willing to admit the existence of bonded
labour, even though it exists in their territory and there is incontrover-
tible evidence that it does so exist. We fail to see why the adminis-
tration should feel shy in admn:tmg the existence of bonded labour, F

' _because it is not the existence of bonded labour thatis a s'ur on the
~ administration but its failure to take note of it and to take all neces-

sary steps for the purpose of putting an end to the bonded labour

system by quickly identifying, releasing and permanently rehabilitat-

ing bonded;labourers.  What is néeded is determination, dynamism -

and a sense of social commitment of the part of the administrationtor G

free bonded labourers -and rehabilitate them #nd wipe out this ugly

inhwman practice which is a blot on our nationallife. . What happend
recently in the Ranga Reddy District of Andrha Pradesh as a tesult
of the initiative taken by this Court in Writ Petitions Nos. 1574 of
1982 and 54 of 1983 shows clearly that if the political and administra- H

tive apparatus has a sense of commitment to the constitutional vatues

-
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and is detcrmined to take action for identifying, releasing and rehabi-

_ litating bonded labourers despite pressures and pulls from different
. quarters, much can be done for securing emancipation and rehabilita-
tion of bonded labourers.  The District. Administration of Ranga -
Reddy District could in less than six months release over 3000 bonded
labourers from the clutches of contractors in stone quarries in Ranga
Reddy District and send them back to their homes with tickets and
pocket expenses. * It is therefore essential that wh1chever <be the.
" State Government it should, where there is bonded labour, admit
the existence of such bonded labour and make all possible efforts

to -eradicate it. By doing so, it will not- only be performing

a humanitatian function but also discharging a constitutional obliga-
tion and strengthening the fouudatlons of partlc1patory democracy
in the country ,

We also find that in some cases the State Governments. in order
to shirk their obligation, take shelter under the plea that there may be
some forced labour in their State but that is not bonded labour.” We
shall have occasion to deal with this plea a little later when we refer
to the definition of ‘bonded labour’ given in the Bonded Labour
System (Abolition) Act, 1976 which at first blush appears to be a narrow
definition limited only to a situation where a debtor is forced to pro-

vide labour to a creditor.  The'State of Haryana has in the present .
~case tried to quibble with this definition of ‘bonded labour’ and its -

.drgument has been that these labourers may be - providing. forced
labour but they are not bonded labourers within the meaning of the
Bonded Labour System (Aboht:on) Act, 1976 and they may therefore
ba freed by the Court if it so pleases but the State of Haryana cannot
* bz compzlled to.rehabilitate them. We are constrained to observe
that this agrument, quite apart from its invalidity, ill-behoves a -
State Government which is committed to the cause of socialism, and
“¢cldims to b striving to ensure social justice to the vulnerable sections
of the community. But we.do not wish to anitcipate the discussion
in regard to this argument and at the present stage we content ourselves
by marely observing that it is unfortunate that any State Government
should take up the plea that persons who are forced to proyided labour
may be forcdd labourers but unless it is shown by them by proper

evidsnce tested by cross-examination that they are forced to provide> -

labour against a bonded debt, they cannot be said to be bonded}aboixr-
ers and the State Government cannot be held to be under any obliga-
tion-to rehabilitate them. ' :

4 L3

"Ths patitioner made a survey of some of the stone- quarties in

* 1
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Faridabad district near the city of- Delhi and found that there were
a large number of labourers from Maharashtra, - Madhya Pradesh,’

Uttar Pradesh and Rajasthan who were working in these stone quarries

under “inhuman and intolerable conditions” and many of whom -

were bonded labourers. The petitioner therefore addressed a letter
to one of us on 25th February, 1982 pointing out that in the mines of

"Shri'S.L. Sharma, Gurukula Indra Prastha, Post Amar Nagar,
Faridabad, District, a Jarge number of labourers were languishing .

under abject conditions of bondage for last about~ ten vears, and
the petitioner gave the names of 11 bonded laboyrers who were from

v1llage Asdrha, Bariner district: of Rajasthan, 7 bonded’ labourers

who were from .village Bharol, district Thansi of Madbya . Pradesh
and 23 bonded labourers who were from village Barodia, Bhanger,

Tehsit Khurai, district Sagar, M.P. ~The petitioner pointed out that

there were. “‘yet another 14 bonded labourers from Lahtpur in U.P.”

The petitioner also annexed to its letter, $tatements in eriginal hearmg .
the thumb marks or signatures as the-case may be of these tonded
labourers referred to in the letter. The petitioner pomted outin the

Jetter that the labourers® working in these stone quarrics were living

-under the most inhuman conditicns and their pltIabIe lot . was described
_by the. petitloner in the followmg words

.

“Besides these cases of bonded labour, there are in-
numerable cases of fatal and serious injuries caused due to
accidents while working in the mines, while dynamiting
the' rocks or while crushing-the stones. The stome-dust
“pollution near the stone crushers is so various that.many a "
*valuable lives are lost due to tuberoculosis while others are .
. reduced to mere skeletons because of T.B. and other diseages.
The workers are not provided with any medical care, what to
speak of compensating the poor worker for injury or for
death. No cases dre registered against the mine’ Gwners or’

the lessees for violation of safety rules under Mines Act.

' We are enclosing herewith the statements of about 75

workers who have suﬁ‘ered orare suffering continuously due

to non-implementation of the rules by the Central Govern-
ment or by- Haryam Government or by the employers.

Almost 99%, of the workers are mlgrant from drought. .
prone areas of Rajasthan, Madhya.Pradesh, Andhra Pradesh,
Orissa, Maharashtra and Bihar. But if there is any one
place where the Central legislation of Inter State Mlgrant
Warkmans Act 1979 is bemg most fagrantly yiclated it is
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here in these mines, w1thout any residential accommodatlon
_ with the name-not even a thatched roof to fend against the -
icy winds and winter rain or against the scorching heat in -
mindsummer, with scanty clothing, with very impure and
polluted drinking water accumulated during rainy season -
in the clitches, with absolutely no facilities for schooling or -
" childcare, braving all the hazards of nature and pollution
. "and illtreatment, thess thousands of sons and daughters of
Mother India ¢pitomise. the “Wretched of the Earth”,

On top of all these forms of exploitation -is thcltotally Y
illegal system of “Thekedars”, middlemen who extract 309, ‘
of the poor miner’s wages as their ill-gotten commission (Rs. r

20 out of Rs. 60, wages for per truck load of stone ballast).
The trucks are invariably oversigned in some cases they doubt
the prescribed size of 150 Sq. feet but payment remains the
same, _The hills are dotted with liquor vends-legal and illegal.
Ml_lrders and moléstation of women is very common.” A

_ The petitioner also set out the various provisions of the Con-

_ stitution and the statutes which were not being implemented or observed

in regard to the labourers working in these stone quarries. The
petitioner in the end prayed that a writ be issued for proper imple-

* mentation of these prowsmns of the Constitution and statutes with a .
view to ending the misery, suffermg and helplessness of “‘these vic-_ v
tims of most inhuman exploitation™. _ .

... The letter dated 25th February 1982 addressed by the petitioner -
was treated as a writ patition and by an order dated 26th February f
1982 this Court issued notice on the writ petition and appointed two
advocates, namely, M/s. Ashok Srivastava and Ashok Panda as :
commissioners to visit the stone quarries of Shri S.L. Sharma in
Godhokhor (Anangpur) and Lakkarpur in Faridabad district and to
interview each of the persons whose names were mentioned in the -

+ letter of the petitioner as also a cross section of the other workers

with a view to finding out whether they are willingly working in these

stone quarries and also to 1nqu1re about the conditions in which they e

are working. MJs. Ashok Srivastava and Ashok Panda were directed ‘

to.visit these stone quarries on 27th and 28th February 1982 and to

make a report to this Court on or before 2nd March 1982. Pursuant %

to this order made by us, M/s. Ashok Srivastava and Ashok Panda .

visited the stone quarries of 8,L. Shrma in Godhokhor and Lakkarpur

#and carried out the assignment entrusted to them and submitted  a

- [ -
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report to this Court on 2nd March 1982, The Report pointed out
, mter alia that in the stone quarries of S.L. Sharma at Godhakhpur,

“many stone. cru:.hmg machines were operating with the result that

_th: whole atmosphere was full of dust and it was difficult even fo,

breaths”.  The report then referred to the statements of various
‘workers interviewed by Mjs. Ashok Srivastava and Ashok Panda
and according to- the statements given by. some of .them, namely,
Lala Ram, Dalla Ram, Thakur Lal, Budh Ram, Harda Mahadev
Smt. Shibban, Hardev, Anam,-Punpnu, Ghanshyam, Randhir and
Mute, they were not allowed to leave the stone quarries and were pro-

‘ wdmg forced Tabour and they did not have even pure water to drink

but wire compzlled in most cases to drink dirty waler from a nallah

~and ware living in Jhuggics with stones piled one upon the other as
“ walls and straw covering at the top, which did not afford any protec-

tton against sun and rain'and which were so low that a person could

- hardly stand inside them. The statements of these workers showed
“that a few of them were suffering from tuberculosis and even when

injuries were caused due to accidents arising in the -course of
employment, ' no compeénsation was being paid to them and there
were no facilities for medical treatment or schooling for children.

The Report proceeded to St‘_lle that Mjs. ‘Ashok Srivastava and Ashek”
Panda then vigited mine no. 8 in Godhokhor stong quarries and here .

they found that the condition of the jhuggies was much worse.in-
asmuch as the jhuggies were made only of straw and most of the people
living in jhuggies had no clothes to wear-and were shivering from cold
and even the small children were moving aboutl without any propoer
clothing. M/s.» Ashok Srivastava and Ashok Panda found that
none of the inmates of the jhuggies had any blanket or wollen clothes
and thay did not even have any mat on which they could sleep. The
statemzats of Phool Chand, Babu Lal, Bhoolu, Karaya, Ram Bahadur
and Sallu also showed that all these ‘workers were bonded labourers
who were not allowed to leave the stone quarries and one_of them,

-mamely, Sallu was seriously injured on his left'leg only a day before -

the visit of M/s. Ashok Srivastava and Ashok Panda but be did not
hope to get any compensatlon “because here no one gets any
compinsation for any injury’”, Most of the workers interviewed by
M/s. Ashok Srivastava and Ashok Panda stated that they got very little

by way of wages from the mine lessees or owners of stong crushers’

sincs they had to purchase explosives with their own moneys and they
had to incur .other expenses which, according to Dr. Patwardhan’s
report to which we.shall refer hereafter, included 50 per cent of the

"+ expenses of drilling holes." M/s. Ashok Srivastava and Ashok Panda

also pointed out in i:he Report that the following persons‘ working
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in the Godhokhor stone ‘quarries c]a1met1 that they wéré konded
Iabourers :' : S :

' (l) Chand Bahadur, son of Hastblr (2) Lal Bahzdur son of
" Umbar Bahadur (3) Chhotey Lal son. of Jarau (4) Harak Bahadur

- _son of Ject Bahadur (5) Gopal Bahadur “son of Jhabu Singh

{6) Roop Smgh son of Govinda (7} Medh Bahadur son of Aspteir
. {8) Jiddey Bahadur son of Nunbahadur (9). Phoot Bahadur scn of

- Ram 'Bahadur: (10) Heera Bahadur san .of Balbahadur (11) Veer
o “ Bahadur son of. Chhalvir (12) Nain Singh son of Lal Bahadur (13)
‘Lal Bahadur son of Gang Bahadur (14) Ganesh son of Gang Pahedur

([J) Ambct“Bahadur son of Sadhu Bahadur (16) Hira Lal sen”of

. Atbihadur (17) Kamar Bahadur (18) Yagadh Bahadur sen of Tep

Bahadur (19} Gajender Bahadur son of Shyam Lal (20) Ganga Ram.
'son of La] Bahadur. (21) Nar Bahadur and’ (22) Sant Bahadur son

oof, Bhag Bahadur

_ So f'ar as the workers workmg in. Lakkarpur <tonc quarries’
' wurc concerned .the report of Mjs. Ashok Srivastava and Ashck-

"Panda stated that out of about 250 persons living in straw jhuggies,

"« 100 persons hailed from  Bilaspur while 150 persons telonged to -
Allahabad and according to the report, 100 persons coming frem .

Bilaspur stated that they were forcibly kept by the contracter . and

they were not allowed to move. out of their place and they were bonded:
. labourers. M/s. Asliok_ Srivastava~ and Ashok Panda descrited m_'
th" Report the pitiable condition-in- which these workers were living in

stTaw jhuggies without any pmtechon agaimst sun and rain ard. with
ds rinking watcr available only from the harsati nalkflr “The Rerort

- poinfed out that while M/'«; Ashok ‘Srivastava and Ashok Parda.
wele interviewing the workers in the Lakkarpur stone quarry, it’
started raining heavily and thereupon they tgck shelter in one of the -

jhuggies “‘but inside the jhuggi it was not safe, "as water was pouring

inside” and they were completely drenched inside the jhuggi.  The

Repott also stated ‘that, dccording to'these workers, there were no

madical facilities available and. e‘vg:n-'where“workcrs were injured,
they did. not get.any medical aid, Fhe Repoit ended by cbecrvire .

. that these workmen * ‘presented a picture of helplessness, poverty rrd

. cxm,mc exp]mtat:on at the hands of moneyed people” and they weére “
~ found “leading a most miserable life and perhaps bheasts ond ¢cnimeis -
 could bc [ca(lmg more comf‘ortabie hl'e 1]1an these hc]p]ecs Fabourers

Thereafter “the writ- pemmn canie up for hcarmg on 51]1 March

1982, along with anotl_lexj writ petl_tl_(_)n filed by tl_)e prcsent petlltxoner_ ‘
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for release of some other bonded labourers and on this day the Court

m3de an order directing that the copies of the Report of M/s. Ashok -
Srivastava and Ashok Panda should. be supplied fo all the mine-
lesseas and stone crushers who are respondents to. the writ petitions
. $o that they may have an opportunity to file their reply to the facts
found in the Report. The Court ﬂso appomted Dr. Patwardhan of -
Inditn Institute of Technology to’ carry out a soclo~'egal fnvestiga-
‘tion in thc following terms : '

“l’t is negessary that i socm-leaaf 1nvest1gat10n should be
careied out for the purpose of determining what are the con-.
ditions pr2vailing in'the various quarries in Faridabad Dis- -
trict and whether there are any workmen in those quarries - -

_against their will ‘or without their consent and what are-the .
: conditions in Whlch they are living and whether any of the -
provisions of the Banded Labour System (Abohtlon) Act and
Inter-State. Migrant Workmien (Regutation of Employment & -
. Conditions of" Service) ‘Act is being v10]ated ‘We may make
it clear that when we are chrechng a socio-legal investigation.
- of these matters it 'is . not in a spirit to criticise the State

G yveriment ot any of its officers but-with a view to find, out
the coerectness of the state of affairs so that the State Govern- -+

ma:nt.and its officers could take necessary steps for remedying-

. the situation if & state of aﬁ"urq exists which is contraiy o
the provisions of law and. the basic human norms, The °
Court can take action only after the socio-legal investigation
is carried out by some responslblc person and a.copy pf the -

. feport of the socio-legal investigation is'made available to the
parties.. We would, therefore, request Dr. Patwardhan of

. LLT. to bz good enough to mrryouta socio- legal investigation T

_into the aforesaid matfers in the quarrle‘; in Faridabad District -
- a list of which will be supplied by Mr. Mukhoty on behalf of '
the patitioners to.Dr. Patwardhan within ten days from .
“today after giving a copy to Mr. K.G. Bhagat, -learned
Counsel appearing for the State of Haryana, Dr. Patwardhan
is requasted to carry out socio-legal investigation - with -a
view o putting forward a scheme for improving the living -
_C(’)n'ditions for the workers working in the stone quarries and
after. the schems is submitted to, us we propose to hear the
parties on the scheme with a view ta.evolving a final scheme -
with the assistance of the State of Haryana for the purpose of
‘econonmic regeneratlon of these workmen.

The Court permrtted Dr. Patwardhan to take the assxstance of
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any DGFSOD other than the parues to the writ petition in order to help

~ him in his task and at the suggestion of the Court, the State of Haryana =
~ " agreed to deposit a sum of Rs. 1500 to meet the expenses of “Dr.

Patwardhan in carrying out the socio-legal investigation. "The
Court also recorded in its order that when it was pointed out in the
Report of M/s. Ashok Srivastava and Ashok Panda that the

. workers in the stone . quarrics did not have any pure drinking water
" but, were using dirty water from the nallah for drinking purposes

Mr. K.G. Bhagat learned Adgitional Solicitor General appéaring on

“behalf of the State of Haryana fairly stated that “though it may not be -
- strictly the obligation of the-State Government, the State Govern- -
~mzant will take necessary measures for providing . drinking facilities
to the workmen in the stone quarries” . - The Court also dirécted that

the workmen whose names were set out in the writ petitionl and in the

-Report of M/s." Ashok Srivastava and Ashok Panda and pasticularly
in regard to whom-a separate statement had been filed in Court on -

bzhalf of the petitioner, would be free to go wherever they liked and
they should not be restrained from doing so by dny ‘one and “‘if they

go to their respective villages, the district magistrates having juris-
“diction over those villages™ shall “‘take steps or measures to the extent

p:)smblc for rehabllltatmg them.” ‘

| Parsuant_ to this order made by the Court, the State of Haryana
dzpogited a sum of Rs. 1500 in Court to.meet the expenses of the
sosio-legal investigation and Dr. Patwardhan embarked upon his

task with the assistance of Mr. Krishan Mahajan, the legal corres-"
" pandent of the Hindustan Times. It took some time for Dr, Patwar-

dhan to complete his assignment and piepare his report but héving,

_regard to the ‘mmensity of the task, the time within which Dr. Pat-

w1rdhan finished the inquiry and submitted his report was remarkably

short. ' We shall have occasion to refer to this Report a little latter
‘whzn we deal with the arguments advanced.on behalf of the parties,

but we may point out at this stage that the report of Dr, Patwardhan
is a comprehensive, well documented socio-legal study of the con-
ditions in which the workmen engaged in stone quarries and-stone

" crushers live and work and it has made various constructive sugges-

tions and recommendations for-the purpose of improving the living
conditions of these workmen., We are indeed grateful t6-Dr. Pat-
wirdhan for carrying out this massive assignment so efficiently
and in such a short time» Dr. Patwardhan has submitted a state-
ment of the expenses incurred by him in carrying out this socio-legal

~ investigation and this statement shows that he has incurred a total”
- expense of Rs. 2078. which after withdrawal of the amount of Rs.

e
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1500 d’epositf:d by the State of Haryana, leaves a balance of Rs. 578
to ‘be reimbursed to Dr. Patwardhan, ~We are of the view that Dr.
Patwardhan should also be paid a small honorarium of Rs. 1000.
Wz would therefore direct the State of Haryana to deposit a sum of Rs.
1578 with the Registry of this Court within 4 weeks from today with -

'

Thougll it was stated by Shri KG Bhagat on - behalf of the
State of Haryana that the State Government will take necessary
mzasures for providing drinking facilities to the workmen :in the
stone quarries referred to in the writ petition and in the report of M/s.
Ashok Srivastava and Ashok Panda, it appears that either no such
measures were taken on -behalf of the State Government or even . if
they were taken, they were short lived.  The result was that the work-

" men working in most of these stone quarries had to remain without .

pure drinking water and they had to continue ‘““to quench their thirst
by dginking dirty and filthy water”. Whether it is the obligation
of the State Government to provide pure drinking water and if so what

sasures should be directed to be taken by the State Government i in

.that behall are matters which. we shall présently consider. = These
are matters of some importance because there can be no doubt that -

pure drinking water is absolutely-essential to the health and well-
being of the workmen and some authority has to be resp0n51b1e for.
providing it.

Before we proceed to consider the merits-of the controversy bet-
ween the parties in all its various aspects it will be convénient at this
stage to dispose of a few preliminary objections urged on behalf of
the respondents. The learned Additiona! Solicitor General appear-
ing on behalf of the State of Harynana as also Mr. Phadke on behalf
of one of the mine lessees contended that even if what is alleged by the

“petitioner in his letter which has been treated as_a writ petition, is

true, it cannot support a writ petition under Article 32 of the Con-
stitution, becaus¢ no fundamental right of the petitioner or of the
workmen on whose behalf the writ petition has been filed, can be said
to have been infringed. This contention is, in our opinion, futile
and it is indeed surprising that the State Government should have
raised it in answer to the writ petition. We can appreciate the anxiety.
of the mine lessees to resist the writ petition on any ground availa- -
ble to them, be it Hyper-technical or even frivolous, but we find it
imcomprehensible that the State Government should urge such a-
preliminary objection with a view to stifling at the thresh-hold an
inquiry by the Court as fo whether the workmen are living in bondage -

.
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peasants .or workers are bonded serfs ‘or are bemg subjectéd to ex-
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an(i'undér inhuman conditions, We should havéithought‘ﬂlat. if any

p!oxtanon by a few mine lessees oOr c,ontmctors or employers or are

~ bzing denied the b2nefits of social welfare laws, the State Government, .
- which is, under.our cous_txtuttonal scheme, charged with.the. mission

of bringing ab3ut a new socio-economic ordeér where there will be
sotial and economiz justice for every one and equality of status and

opportumty for all, woulld welcome an inquiry by the court, so that

if it is, foand that there are in- fact bonded labourels or even if the

-

_w:)_rkera. ate not bonded in the strict sense of the term as defined in the
Bondsd Labour System (Abolition) Act 1976 but they are made to
provide forced labour or aré consigned to a life of utter deprivation

- and.degradation, such a situation.can be set right by the State Govern- '

mzat. Bven if the State Government-is on its own inquiry satisfied
that:ths workmsn are not bonded and are not compelled to provide

forged laboir and are llVlnD‘ and working in decent conditions with all -

the basic nacessities of life provided to them, the State Government

should not baulk-an‘inquiry by the court when a complaint is brought’

by a citizan,: but it.should be anxious to satisfy the court dnd through

. th court, the p2aple, of the country, that it is dischargingits constitu-

tional obligation fairly and adequately and the . workmen are being

casured sacial and economic justice; We have-on more’ occasions:

.th:ﬁm on? said that public interest lltlgatlon is not in"'the nature of

__'adv.rz.ary fitigation but it is a challenge and an. opportunity to the
governmsnt and its offizers to n‘uke. basic human rlghts meaningful to’

the. deprived and, vulnzrable sections of the community and to -assure

th m - shsial and ecy :wmv‘ justice which is the signaturc tune of our .
Cmstttutlon The Gov\.rnm nt’ md its officérs must welgome public’

‘ mture;t litigation,~ bacause it would provide them an ‘occasion to -
examin: wasther the poor and the down-trodden are getting their .
" sosial and &: ynymic entitlems sngs or whether they are continuing to

redain victims of decaption dnd exploitation at the hands of sirong

~and paw*rful ssctions of the community and whether social and econo-

. mic justice has become a muanmg-Ful reality for them ot it has remained

m“rely a teasing illusion and a’promise- of uareality, so that in case

- the complamt in the public inferest litigation is found to be true,
- they can in discharge of their "constitutional obhgatlon root out ex-
ploitation &nd injustice and ensure 10 the weaker- sections their rights -
and enfiflements. When the Court entertatas public intefest litiga--
tion, .it does not do so,in a cavilling spirit or in a confrontational mood
‘or with a view to tilting at executive authorlty or seekmg to usurp it

but its attempt.is orﬂy to ensure observancc of somal and economic
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rescug programmes; Iégisiati\}e as well as exebiltive framed for ihe -
- benefit of the have-nots and the hand1cappcd and to protect them

against violation of their basic human riglits, which is also the con-

-stitutional obligation of the executive, © The Court 1s. thuse merely
: dSSlstmf, in. the’ redhsatlon of the constitutional objectives.

Morcover, when a complaint is made on behalf of workmen thdtl :

tlrey. are held in bondage -and are working and: hvmg in miserable
conditions without any proper or adequate shelter over their heads;

" without any protection against sun and rain, without two sguare .
meals per day-and with only dirty water from a nuilah 1o drink, it is

difficult to appreuate how such a Gomplaint ¢an be thrown out on the

ground that it is not violative of {he fundamental right of the workmen. °
His thc fundamental riglit of every one in this Lountry, dSSUICd under

the interpretation given to Article 21 by this.Court in Francis Mullen’s
case, -to live with human dignity, free from exploitation.  This
right to live with human dlgmty enshrined in Artielé 21 derives its

‘life breath from the Directive Prmclplcs of State Policy and parti- -
cuiar!y clauses (e) and (£ of Article 39 and Articles 41 and-42_ and at-

the lcast, therefore, it must include protection of the. health and sire-

agth of- workers men and women, and of the tender age of children,
'ag&iu'st abusg, opportunitics and facilitics for children to develop in

‘a healthy manner and in conditions of freedom .and dlgmty, educa-
tional facilities, just and lumane conditions of wovk and maternity

“relief.  These are the minimuin requircments which must exist in-

order to endble a person to live with human ngmty and no State-

neither the Central Government nor any State Government-—has the

tight to take any action wlhich will deprive a_person of the C]l_]OleiCl]t

" of these basic essentials. Snwe the Direcrive Principles  of State’
= Policy coniained in clauses {¢) and (f} of Article 39, Article 41 and -
- 42 are not enforceable in a court of ]aw, it may not be poss1blc to

compel the State through the judicial process to make provision * by

statutory enactment or exccutive fiat for ensuring these basic essen- - '
“tials 'which go to make up a life of human dignity but where legisla-

tion is al_ready cnacted by the State providing these basic require-

ments to the workmen and thus investing their right to"livé ‘with basic

human dignity, with concrete reéality and content, the State can cer-
tainly be obligated to ensure observance of such legislation for inac-

tion on’the part of the State ‘in Securing implementation of such

legislation would. amount to denial of the right to live with human
dignity enshrined in Article 21, more so in the context of Article 256

which provides that the. executive power of every State shall be so

exereised as to cnsure compliance with the laws made by Parfiament

E

W
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-and any ex:stmg laws which .apply in that State, We Have alrgady
pointed out in Asiad Construction Worker™ case that the State is under
~ a constitutional obligation o see that there is no violation.of the fun-
. ‘damental right of any_ person, particularly when he belongs to the
weaker sections of the.community and is unable to wage a Jegal battle

_-against a strong and powerful opponent who is exploiting him. The -

Central Government, is therefore bound to ensute observance of
© various sogial welfare and Jabour laws enacted by Parliament for the
purpose of securing to the Workmen a life of basic human dignity
'in compllance with the Directive Principles of State Policy. It must
also follow. as a necessary corol]ary that the State of Haryana in
which the stone quairies ar¢ vested by reason of Haryana Minerals
(Vesting of Rights) Act 1973 and which is therefore the owner of the
mines -cannot while giving its mines for stone quarrying operations,

© permit workmen to be denied the benefit of various social welfare.

and labour laws enacted with a view to enabling them to live a life of

human dlgmty. ®e State of Haryana must therefolje ensure that the

" mine-lessees or contractors, to whom it is giving its mines for stone
_ quarrying operations, observe various social welfare and labour

laws enacted for the benefit of the' workmen.  This is a constitutional
obligation which can be enforced against the Central Government and

the State of Haryam by a writ petltlon under Artlcle 32 of the Con- '

. stltution

The. next preliminary objection urged by the learned Additional

Soficitor General on behalf of the State of Haryana and Mr. Phadke
on behalf 6f one of the mine-lessees was that the court had no power
to appoint either Mr. Ashok Srivastava and Mr. Ashok Panda or
Mr. Patwardhan as commissioners and the Reports made by them had
" no evidentiary value since what was stated in the Reports’ was based
only on ex-parte statements which had not been tested by cross-ex-

amination. The learned Additional Solicitor General as also Mr. Phadke
_relied on Order XLVI of. the Supreme Court Rules 1966 which, as
its heading shows,'deals with- commissions and contended that since
the commissions issued by the court in the. present case did not fall
. within the terms of any of the provisions of Order XLVI, they were

outside the scope of the power of the court and the court was not
entitled to place any reliance on their reports for the purpose of -adju-
dicating the issues arising in the writ petition. This arguemnt, plausi-
" ble though it may seem at first sight, is in our opinipn not well founded

“and must be rejected. Iti is based upon a total misconception of the .

(1) {1983} 1 S.CR, 456.
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true -nature of a ploceedmg under Article 32 of the Constitution.

Article 32 is s0 frequently used by la\\yers and judges for “enforcement =
. of fundamental rights' without any preliminary objection against its

invocation being raised on behalf of the State, that we have rarely

_any occasion to examine its language and consider how large is the
width and amplitude of its dimensjon and range. We are se much
accustomed to the concepis of Anglo-Saxon jurisprudence which .
_ require every legal. proceeding including a proceeding for a high pre-

rogative writ to be cast in a rigid or definitive mould and insist on

. observance of certain well seltled rules of procedure, that we impli-
- Citly assume that the same sophisticated procedural rules must also

govern a proceeding under Article 32 and the  Supreme Court cannet

" pérmit itself. to be {reed from the shackles of these Tules even if lhat

be necessary for enforcement of a fundamental right. It was om

 the basis of this impression fostéred by long association with the Anglo-
~ Saxon system of administration of justice that for a number of years

this court had taken the view that it is only a person whose 1 undamental
right is violated who can approach the Supreme Court for reliel vnder

Article 32 or in other words, he must have a.cause of action for -

enforcement of his fundamental righﬁ It was only in the year
198] in the Judges Appointment and Transfer Cased” that this Ceurt

 for the first time took-the view that where a person or class of persens

to whom legal i njury is cansed by reason of violation of a fundamenla}

‘right is unable to approach the court for judicial redress on account

of poverty or disability ‘or socially or economically "disadvantaged
position, any member of the public acting bona fide can move the
court for relief under Article 32 and g forsorari, also under Article 226,
so that the fundamental rights may become meaningful not only for
the rich and the well-to-do who have the means 1o approach the court
but also for the large masses of pecple who are living a life of want
and destitution an_d who are by reason of lack of awareness, assertive-

. ness and resources unable to seek judicia} redress. . This view which

we took in the Judges Appointment and Transfer Casa is clearly within
the terms of Article 32 if only we look at the language of this Article
uninfluenced and uninhibited by any pre-conceptions -and pIEJud]Leb
or any pre-conceived notions.  Article 32 in so far it is maferial is in
the following terms : S - o
“Art. 32 (1) : The right to move the Supreme Court by
.« - appropriate procecdings for*the effforce-
ment of the rights conferred by this Part
is guaranteed. :

{1} [1982] (2) SCR 365.

F
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(2) The Supreme Court shal have powel to e

. -issue directions or. orders or writs,

R ' ‘cludm g writin-the nature of habeas corpus
m&nddmus prohibition, quo warranto and
v,,erliora_n, whichever may be appropriate,
for the enforcement of any of the rights
conferied by this Part.

 While interbretihg Article 32, it must bc bornc in mmd that
our*approach must be guided not by any verbal or formalistic canons .

of constriction but by the paramount object and purpose for which

this Article has been cnacted as a Funadmental Right in the Con- -

‘stitution - and its- interpretation must receive illumination from the
trinity ‘of provisions which permeate and encrgise the entive Constitu-
tion namely, the Preamale, the Fundamental Rights and the Direc-
tive Prmcxples of State Policy. - Clause (1) of Article 32 confers the
right to move the ‘Supreme Court for enforcement of any of the fun-

~ damental rights, but it does not say as.to who shall have this right to -

_move the Supreme Court not does it say by what proceedings the

- Supreme- Court may be so moved, - There i no limitation in the ;

words of Clause (1) of Article 32 1hat the fundamental right which is
. sought to be enforced by moving the: Supreme Court should be one
‘ b“Ionglng to the p.,lson who moves the Supreme’ Court nor does it

. say that the Supreme Court should be moved - only by a particular

kind of procesding: It is clear on'the plain language of clause (1)

of Article 32 that whenever there is a violation of a fundamental -

right, any one can-move the Supreme Court for enforcement of such

fundaientat right. Of course, the Court would not, in exercise of

- ils discretion, interven¢ at the instance of a méddlesome interloper

“or busy body and would ordma?ly insist that only a- person “whosg

fundamsntal; rlght is violated should be allowed to activise the court,

" but there is no fetter upon the power of thecourt to entertain a pro- .

* ceeding initiated by any person other than the one whose fundamental

right is violated, though the court would, not ordinarily entertain -

- - such a proceading, since the person whose fundamental rlghl 15 violated
- can always approach the court and if he does not wish fo seek Judu:lal

redress by moving the court, why should some one else be allowed to

“do so on his behalf.  This reasoning however breaks down when we
bave the case of #person of class of persons whose fundamental right
is violated but who canaot haye resort to the court on account of their

poverty or disability or socially or economlcally disadvantaged posi- -

tion-and in such a cass, tharefore, the court”can-and must allow any

" imsmbet of the public-acting bona fids to espouse the cause of such’
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person or class of persons and move the court for judicial enforccment . .

of the fundamental right of such person or class of persons.  This

does not v1olate in the slightest measure, the language of the con-

stitutional provision ¢nacted in clause (1) of Amdc 32

Then again clause ¢1) of Article 32 says that the Supreme Court

‘¢an be moved for enforcement, of a fundamental right by any applon

‘priate’ proceeding. There is no limitation in regard to the kind of

- proceeding envlsaged in clduse (1) of Article 32 'except that the pro-
- ceeding must be'* applopuate and this requirement of appropndle-
ness must be _]udtred in the'light of the purpose for whicly the proceed--

ing is to be taken, namely, enforcement of a funda:mental right!  The
Coutitution makers deliberdtely did not lay down any particular foini
‘of proceeding for enforcement of a fundamental right nor did they
stipulate that such proceeding’ should conform:.to-any rigid pattern

or straight jacket fotmulé as, for example, in England, because

they knew that in a country like India where there_ié‘ so much ‘of
poverty, ignorance, illiteracy, deprivation and exploitation, dny
insistence on a rigid formula-of proceeding for enforcement of a fund-
amsntal right would .become self-defeating * because it would. place

~ enforcemsnt of fundamental rights beyond the reach of the common

man aad the entite remedy for enforcement of fundamental rights

“which ths Coastitution’ makers regarded as’so precious and invaluable
that thay elevated it to_the status of a fundamental rlght would be-
com? a mere rops of sand so fdl‘ as the large masses of the people in -

this ¢ountry are conceraed. The Constitution makers therefore

" adyis: dly provided in.clause (1) of Article 32"that the ‘Supreme Court

miy b im>v:d by any ‘appropriate’ proceeding, ~‘appropriate’ not

dwrterms of any pirticular form but ‘appropriate’ with - refrence “ to

thz purps32 of the proceeding. - That is the reason why it .was held

by this Court in the Judges Appointment and Trapsfer Case {supra)
that wizre a member of the public acting bona_fide moves the Court -

for eaforczmzat of a fundamental right on behalf of a person or
class of p2 F:Oﬂa who on accounf of poverty or disability or socially
or ezrdnizally disadvaataged posmon cannot approach the -court
for rullet', suzh mambee of the public may move the court even by

just writing a [atter, because 15 would not be right or fair to” expect a
. patson acting pro bone publice to incur expenses out of his own pocket
for gamv to.a. lawyer and. prepating a regular writ petition for being -

filed in court for eaforcement of the fundamental right of ‘the poor
and deprived secnons of the community and in such a case, - a letter
addresssd. by him can Iecrltunaiely be regarded as an “‘appropriate”

. procecdmg _ . s
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But the questmn then arises as to what is the power which may be

exercised by the Supreme Court when it is moved by an “appropriate”
proceeding: for enforcemient -of 4 fundamental right. ‘The only

* provision made by the Constitution makers in this behalfis to be found

- in clause (2) of Article 32 which confers poiwer on the Supreme Court
“to.issue directions or orders or writs mcludmg writs in thc nature

of habeas corpus, mandamus, prohlbmon quo’ warranto and cer- ’

tiorari, which-ever may be appropriate, for enforcement of any of the
fundamental rights. 1t will be seen that the power conferred by clause

(2 of Atticle 32 is-in the widest terms, Tt is not confined to issuing -
the lugh prerogative writs of habeas corpus, mandamus, prohibition,

' certiorari and quo. quarranto, which are hedged in by strict condi-

tions d;ﬂbrmg from. one writ-to another and which to quote ihe words -

spoken by Lord Atkin in ‘United Australia Limited v. Barclays Bank
Ltd."? in another context often “stand in the path of justice’ Clanking
their mediavel chains™.  Buot it is much wider and includes within
i3 matrix, power to issue-any directions, orders or writs which may
be uppropriate for enforcement of the fundamental right in question
and this is made amply clear by the inclusive clause which refers to

in the nature of habeas corpus, mandamus, prohibition, quo-warranto

and certiorari. It is not only -the high prerogative writs of manda-

mus, habsas corpus, ‘prohibition, quo warranto and, certiorari which -
- cun bai ssued by the Supreme Court but also writs in the nature of .

" these high prerazutive writs and therefore even if the conditions for
issue of any of thase hlgh prerogative  writs are not fuiﬁlled the
Suprem: Court would not bs constrained to fold its hands in despdll‘
and plead: ity nmbnllty to help the citizen who has-come before it for
Jjudicial redress, biit would have power to issue any direction, order
“or writ including a.writ in, the nature of any high prerooatwe writ.
Thi§ provision couferring on the Supreme Court power t5 enforce
~ the fundamenial 1lg1_1ts_m the widest possible terms. shows the anxicty

of the Constitution makers not to allow any procedural technicali- ‘

“tigs to stand in the way of enforcement of fundamental rights.  The
Constitution - makers clearty intended that the Supreme Court should
have the dmplest power to issue whatever «direction, order or writ
miay be appropriate in a given case for enforcement of a fundamental
right, But what procédure shall be foliowed by the Supreme Court
in exercising the power to issue such direction,. order or writ ? That
is a matter on which the Constitution is silent and advisedly so, beca-
uss the Constitution makers never intended to fetter the discretion of

. ths Suprems Court to- evolve g procedt_lre appropriate in the c1rcums-

T[eM ACE - B
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tances of a given case for the purpose of enabling it to exercise its
‘power of enforcing a fundamental tight.  Neither clause (2) of
Article 32 nort any other provision of the Constitution requires that
any ;’iart‘icular procedure shall be followed by the Supreme Court in
exerc:smg its powet to issue an appropirate direction, order or wiit.
The parpose for which the power to issu¢ an appropriate direction,

order or writ is conferred on the Supreme "Court is to secure enforce-

ment of a fundamental right and obviously therefore, whatever pro-
cedure’ is necessacy for fulfilment of the purpose must be permissible
to the Supreme Court. "It is not at all obligatory that am adversarial
procedur, where each party produces his own evidence tested by
cross examination by the other side and the jud ge sits like an umpire

. and decides the case. only on the basis of such material as may be
produced before him by both parties, must be followed in a proceed-
"ing under Article 32 for enfor¢ement of a fundamental right. -In fact,
there is no such’ constitutional compulsion enacted in clause (2) of

Afticle 42 or in any other part of the Constituion. Tt is only because

~we have been following the adversarial procedure fot over a century

owing to the introduction of the Anglo-Saxon system of jurisprudence

-under the British Rule that it has becom® a part of our conscious as _ -
well as sub-conscious- thinking that every judigial “proceeding must.

be cast in the mould of adversarial procedure and that justice cannot
be dqne unless the adversarial procedure is adopted. But it may be

-noted that thete is nothing sacrosanct about the adversarial procedure |

and in fact it is not followed in many other countries where the civil
system of law prevails.” The adversarial procedure with evidence led
either party and tested by cross-examination by the other party and
the'judge playing.a passive role has become a part of our legal system
hecause it is‘embodied in. the Code of Civil Procedure and the Indian

Evidence Act. But these statutes ob.iously have no application where -

a*new jurisdiction is created in the Supreme Court for enforcement
of a fundamental right. Wo do not think we would be justified in
imposing any restriction on the power of the Supreme Court to adopt
sucli procedure as it thinks fit in exercisé of its new jurisdiction, by

engrafting adversarial procedure on it. when the ‘Constitution makers - .
- have deliberately chosen not to insist on any such requirement and '

instead, leftit open to the Supreme Court to follow such procedure as

it thinks appropriate for the purpose of securing the end for which
the power is conferred, mamely, enforcement of a fundamental right.
- The adversarial procedure has, in fact, come in for a lot of criticism |

sven in the country of its origin, and there is an increasing tendency
even in that covntry to depart from its stri¢t-norms. Lord e lin
speaking of the. English judicial system saiﬁl + “If our metheds were
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. as anthuated as our 1egal methods, we should be a bankrupl country”,

And Foster Q.C. observed @ I think the' whole English system is.
* non-sense. 1 would go to. the root of it—the civil case between two
private parties.is a mimic battle........ conducted’ according to rulcs. '
of evidence.” There's a considerable body of juristic opinicn in our |
countty alse which beheves that strict adherence to the adversarial °
--procedure can some times lead to injustice, = particularly where the

partiesare not evenly balanced in social or economic stiength, Whé;c .

one of the patties to a litigation belongs to a poor and deprived section

of thz community and does not’ possess adequate social and materral-

resources, he is bound to be at a’'disadvantage as against & strong:

- and powerful opponent under the adversary system of justice, becausc . '

of his diffizulty in getting competent legal representation and mere than
anything else, his inability to produce relevant evidence before the court.

" Therefore, ~when the poor come before the- coutt, particularty for
enforcemant of their fundamental rights, it is nesceq'sa'ry to depart -
from’the adversarial procedure and to-evolve a new procedure which

will miks it passlble for the poor ‘and the weak to Dring the necessary
material before the court for the ‘purpose of securing enforcement of

- thair fundamental rights. Tt must be remembered that the problems
~of the 'paor which- are now coming before the court are qualitatively
" diffarent from those which have hither to occupied the attent:on of .
the court and they need a different kind of lawyering .skill “and a
" diffzrent kind of judicial approach If we blindly follow the adversa-
vial pracedure in their case; they would never be able to enforce their .

fuadamental tights and the résult would be nothing but a mockery

~of the Constitution. We have. therefore  to abandon the laissez

Sfaire approach in the judicial process partictlarly where it involves
a question of enforcement of fundamental rights and forge new {cols,
devise new methods and adopt new strategies for the purpose of making

' fundameatal - rights ‘meaningful for the largegmsses of pcop]e Afd
. this is clearly permissible on the language of clause (2)-of Aricle 32
X b“cause the Constitution makers while enacting that clause have de-
- liberately and advisedly not used any words restricting the power of
the court to adopt any procedure which it considers appropriate ir’

the circtumstances of a given case for enforcing 4 fundamental right.

Tt is true. that the ‘adoption of this nof-traditional approach is not

likely to find easy. acceptance from the generality of lawyers because
their minds are, cond;tloned by constant asseciation with the CX]Sti]‘]“’
system of admmlstratlon of justice which has become ingrained in them
as a result of Jong years of familiarity and expetience and become

part of their mental make up and habit and they would therctore:
always have an unconscigus predilection . for the prcvalhng. syslem
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of administration of justice. - But if we want the fundamental rights
to become a living reahty and the Supreme Court to become 4 real .
‘sentinel on the quivive, we must free ourselves from the shackles of
outdated-and outmoded assumptions and bring to bear on the sub]ect
flesh outlook and orlgmal unconvcntmna] thinking. .

‘Now it is obvio'us that the poor and the dlsadvantaged_ cannot
passibly produce relevant material before the court in support of théir

‘case and equally where an action is brought on their behalf by a'citizen -
-acting pro bono publico, it would be alomdst 1mp0551ble for him to

* gather the relevant material and place it before the court.  What is
the Supreme Court to do in such a'case ? Would the Supreme Court

not be failing in discharge of its constitutional duty of enforcing a

fundamental ‘right ®if' it refuses to intervene becasue the petitioner

* helonging to the underpnvﬂegcd segment of qomety ot a publi¢ spirited -

citizzn espousing his cause is unable‘to produce the relevant material

bafore the court. If the Supreme Court were to adopt a passive’

approaﬂh and -decline to jntervéne in such a case becaues relevant
“material has not been produced ‘beforé it by the party seeking its

. -intervention, the fundamental rights would tremain merely a teasing’

illusion so far as the poor and disadvantaged sections of the community

are concerned. It 1s for this reason that the Supreme Court has evoly~ .

ed the prastice of appointing commissions for the purpose of gathering
facts and data in regard to a complaint of breach of fundamental
_right made on behalf of the weaker sections of the society. The Report

“of the commissioner would furnish prima facw evidenge-of the facts -
and data gathered by the commissioner and ‘that is why the Supreme
Court is careful to appoint a responsible. person as ¢commissioner to

make an inquiry ot investigation into the facts relating to the'coh]-
plaints It is interesting to note that in the. past the Supreme Court
has appotrited ‘sometimes .a district magistrate, sometimes a district

Judge; sometimes a professor of law, sometimes a journalist,” scme--

times an officer of the court and Sometimes an'advocate practising in

the court, for the pirpose of carrying out an mqurry or investigation .

and muking report to the court because the commissioner. appointed

by the Court must be a responslble ‘person who enjoys the confidence

of the court and who is‘expected to carry out his assignment objecti-
vely and impartially without any predllecnon or prejudice ~Once
the report of the Commissioner is received, copies. of it would be sup-
- ‘plied to ths parties so that either party, ifit’ wants to dispute any ¢l

the facts or data stated in the Report, may do so by filing an affidavit -
and the court then consider the report of the commissioner, and the
affilavits Whlch may have been filed and proceed fo adjudlmate upon
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the issue ar:smg in the writ petition. Tt would be entirely for the Court -

to consider what' weight to attach to the facts and data stated in the

report of the commissioner and to what extent 1o act upon such facts -
" and data. Bt it would not be correct to say that the report of the

commissioner has o cvidentiary value at all, since the statements
made in it are not tested by cross-examination, To accept this con-

tention would be to introduce the adversarial procedure "in & proceed- - -

ing where in the given situation, it is totally inapposite. The learned

Additional Solicitor General and Mr. Phadke relied on Order XXV1.

of the Code of Civil Progedure and Order XLVI of the Supreme

Court Rules 1966 [or the putpose of contendmg that a commission
. can be appointed by the Supreme Court only for the purpose of exa-

mining witnssses, making legal investigations and examining accounts

‘and ths Slmrem.; Court has no power to appoint a commission
“for miking an tnquiry or investigation into fucts relating to a com- -

plamt of violation of a fundamental 11ghL in a-proceeding under
Article 32. Now it is tru¢ that Order XLVI of the Supreme Court
Riles 1956 makes the provisions of Order XXVI of the Code of Civil
Prozsdure, excepi rules 13, 14, 19, 20, 21 and 22 applicable to the

:Suprem: Court and iays down the procedure for an application for

issuz of a commission, but Order XXVI is not exhaustive and does

‘not datrast from the inherent power of the Supreme Court to appoint

a comnission..if the appoinmtent of such commission is found neces-

sary for ths purpose of ‘securing eriforcement of a lendamental right '
in excroise of its constitutional jurisdiction under Article 32, Order
XELVI of the Suprems Court Rules 1966 cannot in any way militate -

wzinst the power of the Supreme Court under Article 32 and in fact

rulz 6 of Ocder XLVIT of the Supreme Court Rules 1966 provides-

that nothing in thoss Rules “shall be deemed to limit or otherwise

affzst the inherent powers of the court to make such orders s may . -

Y

b nasessary for the ends of justics”” We cannot therefore accept

ths coatention of the learned Addl. Solicitor General and Mr. Phadke

that the court acted "bsyond its power in appomlmfr M/s. Ashok

" Srivastava and Ashok Panda as commissioners in the first instance

and Dr, Patwardhan as commissioner at a subsequent stage for the

* purpose of making-an mqulry into the conditions of workmen emp-
loyzd in the stone guarries. The p°t1t|0n€1 in the writ petition speci-

fizally allegad violation of the fundamental rights of the workmen

‘employed in the stone quarries under Articles 21 and 23 and il was
therefore necessary for- the coult to appoint thesé commlwoners'

for the purpose of i mqmrmg into the facts refated to 1his complamt

The . Rzport of M/s, Ashok Srivastava and Ashok Panda as also
the Report of Dr. Patwardhan were clearly documents having eviden-
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- T data stated in those Reports. Of course, as we have-stated above,

' filed-in the proceedmgs B o R
"." o . :
o Wq may pomt out that what we have said abcve in regard to -
“the. exercise. of jurisdiction by the, Supreme Court undet Article 32.
.4~ 'must apply equally in relation to the exercise’ of jurisdicticn by the -
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' tiary valﬁé"_and they furnished"prinia'facie evidence of the facts and

it will be for us to consider what weight we should attach to the facts

and data contained in these'Reports in the hght of thé various aﬂidavxts

High. Courts under Article 226, for the latter ]Ur1<dICtJC‘l‘1 is alto a
© . new constttutlonal jurisdiction and it is. conferred in the same wide

ey

e

‘and must therefore be exercised by the High Courts while exercmmg

jurisdiction under Article'226. In. fact, the ]LlI'lSdICthB of the High -
Courts under Article 226 is much wider, because the High Courts

are' required to exercise this jurisdiction not only for enforcement

X ofa fundamental right but also for enforcément. of any legal right

i

" and there are many rights conferred on the poor and the disadvantaged

which are the creation of statute and they need: to be enforced .88
urgently and VIgorously as fundamental rights

- Havmg dlspoSed of these prehrmnary ob]ectlons we shal] now

proceed to consider the writ -petition on merits. But, before: e .

o turn to examine the facts of this case, we may first consider which

are th_e laws governing the living and working conditions of workmet® -

wemployed in the stone quarries.-;‘;The first statute to which we must

' \ refer in'this connecti&h is the ‘Mines Act, 1952. ‘This'Act extends

“to th® whole of India and therefore applies a fo::tzorar: in the State
. of Haryana Section-2(j) dafinés “mine” to mean “‘any excavation

where- any operation for the purpose of - searching for or obtaining

"> - mingrals has been_or is being carried on and includes.in clause (iv)

terms as the jurisdiction under Article 32 and the same pomers can_

s

a “all open cast working”. The word “mmerals has been . given a = -

very broad meaning wnder section 2(jj), and it means “‘all substances -

which can bz’ obtained from the earth by miniig, digging, drilling,
“dredging, hydraulicing, quarrying or by any other operation”. Section

* s 2(kk) gives the definifion of ‘““opén cast workihg and according -to -

this dzfinition, it means ““a quarry, that is to say, an excavation wheré
any opertation for the _purpase of searchmg for or obtaining minerals

"~ “has been or is “being carried on, not being a shaft or an excavatien -
" which extends below superjacent ground” There cah be no doubt

that according to-these definitions, the "stone quarries with which
we are concerned in this writ petition, constitute “‘mines’ within the.

m’anmg of the defmltnon of that term in sectlon 2(3) smce .they gre -
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excavattons ‘where operations for the purpose of searching for or-
obtalmng stone by quarrying are being carried on but they are not
‘open cast working® since admittedly excavations in the case of these

" stone quarries extend  below superjacent ground. Bul the question
- still remains whether the provisions of the Mines Act 1952 apply
_ to these stone quarries even if they are ““mines”. Section 3(1)(b)

-enacts that the provision$ of the Mines Act, 1952 except those con--
tained in sections 7, 8, 9, 44, 45 and 46 shall not apply to any
mine engaged in the extraction infer alia of kankar, murrum, laterite,”
boulders, gravel, shingle, building stone, road mietal and earth and

' ,-therefofe, if this statutory provision stood-alone without any qualifi-

cation, it would appear that barring the e}ice_ﬁted sections, the provi-
sions of Mines Act 1952 would not apply to these stone, quarries.

' But there is a proviso to section 3(1)(b) which is very material and

it runs as follows : 7 o . , .

301 The provisions of this Act, except those contamed
~ in Sectlons 7 8,9, 44, 45 and 46, shall nat app]y to— -

(b) any mine engaged in the exfraction of kankar
murrum, Iatente boulder, gravel shingle, ordinary sand
(excluding -moulding sand, glass sand and other mineral
sands), ordinary clay (excluding kaolin, china clay, white
clay or fite clay), bu11d1ng sto,nc mad metal carth, ful]ers

* earth and hme stone :

Provided -that— - L
: (i) the workings do not extgnd below superjacent ground; or

-
(ii) where 1t is an open cast working—

(a) the depth of thF excavation measured from its
hlghest to its lowest point nowhere exceeds six
metres; .

o .'(b') the number of persons employed on any one day
. - 'does not exceed ﬁfty, agd

) () exploswes are not used in connechon with thc-‘

excavatlon : - . .

Since .the workings in these stone ‘quarries exterd below
~superjacent ground and they are not ‘Gpen cast workings’ and more-
over exploswes are adn:uttedly used in connection with the cxcavahon _



o

BANDHUA MUKTI MORCHA-V. UNION (Bhagwati, J.) - 115

the conditions set out in the proviso are not-fulfilled and hence the

- exclusion of the provisions of the Mines Act 1952 (other than the .

excepted sections) is not attracted and all the provisions of the Mines
Act 1952 apply to these stone quarries. It may also be noted that

~ the definition of ‘mine’ in section 2(j) includes in Clause (x) any

premises or part thereof in or adjacent and belonging to a mine onr .

- which any process ancilliary to the getting, dressing or preparation

for sale- of minerals........... ....i8 being carried on.” Now

- obviously stone crushing is a process ancilliary to the getting, dressing
.or preparation for sale of stone quarried from.the stone quarries .
- and therefore if the stone crishing activity is cagried on in premises

in or adjacent to a stone quarry and it belongs to the same owner:
as the stone quarry, it would be. subject to the discipline of the

' Prowsmns of the Mines Act 1952 and all workmen employed in

connection with such stone crushers would be g:nt:t!ed to the benefit
of the provisions of that Act. It will, thus, be scen that all the provi-
sioas of the Mines Act, 1952 are applicable to the workmen employed -
in the stone quarries 4s also to the- workmen employed in-connection
with stone crushers, where. the stone crusher is sifuate in or adjoining
to a stone quarry and belongs to the same owner as the stone quarry.
Now the provisions of .the Mines Act, 1952 which are material are

* those set out in Chapters V, VI and VII, Chapter V dealiig with® ‘

provisions as to health and saféty, Chapter VI, with hours and limita-
tion of employment and Chapter VII, with leave with wages. The
provisions contained in these three Chapters confer certain rights
and benefits on the workmen emp]oyed in the stoene quarries and
stone crushers and these rights and benefits are intended 1o sccure
to the workmen just and humane conditigns of work ensuring a decent
standard of life with basic human dignity. We shall -have cccasicn |

~ to consider some of these rights and benefits when we deal with the -

sp..mﬁc complaints made on behalf of the petitioner, bit we may
point out at this stage* ‘that the most lmportant rights and benefits
conferred on the workmen are those relating to ti®ir heajth and safety .

which inclyde provisions as to trinking water, conservancy and
injuries arising out of accidents, in regard to which detailed require-
ments are laid down in Chapters V, VI and IX of the Mines Rules,
1955, We may’ also, point out_that the obligation of complying with
these provisions of the Mines Act, 1952 and the Mines Rules, 1955
Tests on the owner, agent and manager of every stone quarry and

o stone crusher, because section 18 declarcs that the owner, agent

and manager of every mine shall be respon51ble that all operalicns
carried on in connection thereW1th are condiicted in accordance with

'+ the provisions of the Act and of the regu]atlons, rules and by-laws -

R
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and of any orden made under the Act. The ‘owner’ is defined in

. -seétion 2(1) of the Mmes Act, 1952 to mean “any persen wke is the
. immeadiate proprietor or lessee or occup1er of the mine or any part
: th;p.of...;,. ...but does mot include a person who merely receives
_a royalty, Tent or fine from the mine oris merely the proprietor of .

_fh“ mine, subject to any lease, grant.or licence for the working thereof.”
Sines'the stone quarries in the present case are not being exploited
by the State of Haryana though it is the owner of the stene quarries,

"but are baing given out on lease by auction the mine-lessces wko
‘are not only fesszes but also cccupiers of the stone quarries are the

oiwners of the stone®quarries within the meaning of that expressicn
as used in section 2(1) and so also ar¢” the owners of stend crushers

L . L. . N + g )
in relation to theéir -establishment. The mine-lessecs and owners

of stonz crushers are, therefore, liable wnder section 1§ of the Miries

-Azt, 1952 to carry .out tieir operations in accordance with the pro-
" visions-of the Mines-Act, 1952 and the Mines Rules, 1955 and other .
Rules and” Regu'iationsj‘ made pnder.that Act and. to ensure that the
rights and banefits conferred by these provisions are. actually and

.

_“concretely made available to the workmen. - The Central Government

is eatrusted under .the Mines Act 1952 with the responsibility of
sazuring compliance with the provisions of that_Act and of the Mincs

~ Rules 1955 and’ other Rules and Regu]atiéns made .under that Act .
and it is the primary obligation of the Central ‘Government to ensurc:

that these provisious are complied with by the mine-lessees and stone’

crusher owners, The State of. Haryara is aigo, fer rearens which
- wa2.have chemdy d!s\,usscd under an obligaticn to take all nccessary
steps for. the purpose of securing compliance with these provisions -
- by. ths mine-lessaes and owners of stone ‘crushers. The State of

Haryana has in fact 'tménded ‘the Punjmb Minor Mineril Cencession

the Punjab Minor Minetal Concess on (Haryana First Amendment)

‘Rulr:s_]9‘32 on 6th December 1982 and substituted a new clause 16
in Form F,.anew clause 13 in Form L and a new clause 19 in Form N°
Vpromlmg that the Ecssw/kssees or the contractor[centractors as

the case miay be, |

“shaﬂ abide by the provisions of Miries Aét, 1952 Inter

+ State M;trlant Workmen (Regulation of Employment and

Conditions of Service) Adf, 1979 and the rutes and re gulations

framed “thereunder and also the provisions. of otlier Jabdur
"laws both Central and State as are applicable 1o the workmen

engagad in the mines, and guarries relating to the provisions
of drinking water, rest shelter§, dwelling houses, latrnesi .

‘Rules 1964 in their application to the State of Haryana by issuing "
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and ﬁrst aid and meﬂtml facilities in- partlcular and other
" rsafety and welfare provisions in general, tothe satisfaction
- of the competﬂnt authorities under the aforesaid Acts, rules
+ and regulations and also to the satlsfaction ofthe District
' Magistrate concerned.. In the case of non-compliance. of
any of ths provléions of the enactments as aforesaid, the -
State *Government or any officer-authorised by it in- ‘this
bezhalf may termmate the contract by giving one month’s,
notice with forfeiturs of security depo_gﬁed or in the alternative”
the State Labour Department may remedy the breach/ - -
breaches by providing the welfare and -safety measures as’
provided in the -aforesaid cnactments at the expense and cost
of the contractor/contractbrs The amount thus spent
shall be recovered from the cont.ractor/contractors by ‘the
Industriés.. Department and relmbursed to. Labour Depavt-,
-,ment ‘

-
.

Th» State of Haryana is therefore in any. e\'cnt bound to take
action to enforce the provisions of thé Mines Act 1952 and the Mines

Rules 1955 and other "Rules and chulatmm made . Under that Act. .

for the benefit of the workmen

We may then lurn to the provisions of Inter- Stale Mlgrant_
.Work*n*n {Regulation” of Employment and Conditions of Setvice)
Aszt, 1979 (hereinafter referred to as the Inter State Migrant Workmen-
. Axt).” This Act was brought into force in the State of Haryana with

sffegt fronr 2nd October 1980 and the authorities under this Act were
notifizd on 21st July 1982. -We may, therefore, ‘proceed on he basis

“that the provisions of this Act became enforceable, if not from 2nd
October 1980 at least from 2lst July 1982, Now this Act by sub- -
~section (4) of Section (1) applies to every establishment in-which -,
. five or morg inter-State mIgrant workmen are- employgd or were
employad on .any. day of the' preceding twelve months and so also.
- it applies to every. contraétor who employs or employed five or more .
inter-State migrant workmen on any' day of the preceding twelve:
. ‘months." Section (2) sub-section (1) Clause- (b} of the Act .defincs

contractor, in relation to an establishment, to mean *a perscn who
undertakes (whether as an independent contracfer, agent, (o plcyce

or otherwise) to produce a given result for the establishment, .other
' ,_than a-mere supply of goeds and articles of manufacture to . such’
est_abhshment. by the employment of workmen or to supply workmen

to the establishment, and includes a sub-contracter, kkatedar, sarcar,

" agent or 'any',other person, by whatever name called, who recruits

- N

L



M8 Y. . SUPREME COURT REPOP;TS _ [1-984] 2.-scn

-

or employs workmen.” Clause (e) of sub-section’ (1) of Section (2) '

defines “inter-State migrant workmen” to means “‘any person who
is recruited by or through a gontractor in one State underana grecment
or other arrangement for employment in an establishment in another
State, whether with or without the knowledge of the principal employer
- in felation to such establishment.” The expression ‘‘principal-
emptoyer” is defined by clause (g) of sub-section (1) of Section 2 to

. mean “‘in relation .to a mine, the owner or agent of the mine and .

where a person has been named as the manager of the mine, the

person so named.” Obviously, therefore, the mine-lessees and .

owners of stone crushers in the present case would ke principal em-

- ployers within the meaning of that expression ‘as wsed in the Inter-

State Migrant Workmen Act. Section 4 provides for registration

of eévery principal employer of an establishment to ‘which the Act

- ‘applies and Section 6 enacts that no principal employer of an establish-
_ ment to which this Act applies, shall ‘employ inter-State migrant
workmen in the establishment unless a certificate ‘of registration in

 respect of such establishment is issued under the Act in force. Similarly,

- Section 8 sub-section (1) provides that with.effect from *such date

- as the appropriate Government may be Notification in the Official

Gazette appmnt no contractor to_ whom the Act applies shajl recruit

- any person in a Staté for the purpose of efiploying hih in  any esta-

blishment situated in anothet State, except under and in accordance

‘ w1th a licence issued in that behalf by the licensing officer appointed
by the Central Government who has jurisdiction in relation .to the
arex wherein-the recruitment is made, nor shall be employ as workmen
for the execution of any work in -any establishment in any State,

‘persons from another State excent under and in accordance with a
licence issued in that behalf by the licensing officer appointed by
the qppropnate Government having jurisdiction. in relation to the

‘area wherein the establishment is situated, Sub-section (2) of Section -
" 8 declares. that a licence- under- sub-section (1) may contain ~ such’

conditions incuding, in particular, the terms and conditions of ‘the
‘agreement or other arrangement under which the workmen will te
recruited, the remuneration payable, hours of work, fixation of wages
and other esseritial aménities in respect of the inter-State migrant
- workmen, as the appropriate Government may deem fit to impose
in accordance with the Rules, if any, made under Section 35. ' Section
12 imposes certain duties and obl_lgatlpns on contractors which
include inter alia the duty to issue to every inter-State migrant workman
a pass-book containing various particulars regarding recruitment
and employment of the workman as also to pay to the workman the
 return fare from the place of -employment to the place of residence

»
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in the home Staté when he ceases to be employed, Rule 23 of the
Inter-State Migrant Workmen (Rggulation of Fmployment and
Conditions of Service) Central Rules 1980 (hcremafter referred to
as Inter-State Migrant Workmen Rules) sets out - certain additional -
particubars which must be included in the pass-dbook to be issued to
every inter-State migrant workmen, Section 13 then proceeds to
lay down the wage rates, holidays, hours of work and other conditions
of servige of an inter-State migrant workman and provides infer alia
that in 9o case shall a inter-State migrant workman be paid less than
the wages fixed under the Minimum Wages Act 1948, and the wages
shall be paid to an inter-State migrant workman in cash. The detailed
particulars in regard to wages payable to an -inter-State migfant
workman are; Taid down in Rules 25 to 35 of the Inter-State Migrant
Workmen Rules. Then foliows Section 14 which provides that
there shall be paid by the contractor to every inter-Staie . migrant
workman at the time of recruitment, a displacement allowance and
the amount of dlsplacement allowance shall’ not be refundable bat.
shall be in-addition to the wages or other amounts payable to "him.

There is also 4 provision made in Section 15 for payment to an inter-
State migrant workman of a journey allowance of a sum not Jess:

"+ than-the fare from the place of residence in his State to the p}acc of

work in the otlier State, both for outward and return journeys and

* this Section also enacts that the workman shall be entiiled to payment

of wages during the period of such journeys as if he was on duty.

- Section 16 lays a duty on every contractor emp]oymg inter-State

migrant workmen in connection with the work of an establishment
to provide various other facilities particulars of which are to be found -

. in' Rules 36 to 45 ef the Inter-State Migrant Workmen Rules. These

facilities incliude pedical facilities, protective clothing, drinking
water, latrines, urinals and washing facilities, rest rooms, canteens, -
creche and residential accommodation. The obligation to provide
these facilities is in rtelation to the inter-State Migrant Workmen
employed in -an establishment to which the Act applies. But this
liability is not confined. only to the contractor, because Secticn 18

provides in so many terms that if any allowange required to be paid ~

'urider-sectlon 14 or 15 to an.inter-State migrant Workman is not

-paid by #he contractor or if any facility specified in seetion 16 is not -

provided for the benefit of such workman, such allowance shall be
paid or as the case may be, the facility shall be provided by the principal -
‘employer within such time as may be prescribed by the Rules and
«all the allowances paid by the principal employer or all the expenses
incurred by him -in this connection may be recovered by him frem

. th® contractor either by deduction from the amount payable to the
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: .centractor or as debt payable by the contractor. Section 25 & 26.

make it an offence-for any one, to contravenc any of the provisions’
of the Inter-State Migrant Workmen Act or Inter-State Migrant

' Workmen Rules and Section 30 gives over-riding effect to the ‘pros ‘

visions of the Inter:State M;grant Workmen Act over any othet law
-or any agreement or contract. of service or any standing orders. These

“are broadly the relevant prowsmns of the Inter-State Migrant Workmen
Act and the Inter- State Migrant Workmen Rules thch may call -

for cousideration.-

But the questton arises whether ‘the Inter- Stale Mlgrant

' Workmen Act applies to the’ workmen employed in the stone quarries

“and the stone crushers. Now it was not disputed-on behalf of the
State of Haryana and indeed it was clear from the Report of Dr.
Patwardhan that most of the workmen.employed in the stone quarries
‘and stone crushers come from Uttar Pradesh, Madhya. Pradesh,

‘ ' Rajasthan ‘Tamilnadu - and Andhra Pradesh and there are only a
~ few"workmen from Haryana It is only if 5 or more out of these
workmen coming from States Gther than Haryana are inter-State -

migrant workmén within the meaning.of that expression as'defined
in Section 2 sub-section (1) clause () of the Inter- State . Migrant

‘Workmen Act that the establishment in which they are employed -

would be covered by the Inter-State ‘Migrant Workmen Act. It
would therefore have to be detérmined in .case of each stone quarry

* dnd each stone crusher whether there are 5 or'more intel- -State migrant

. workmén employcd in'the establishment and if thete are, the provisions
-of the Inter-State Migrant Workmen Act and the Inter-State Migrant

, 'Workmen Rules would bécome applicable to ‘such- establishment.
- The Union of India in a submission filed on its behalf by Miss Subha-

. shini has taken up the stand that the workmen emp]oyed in the stone-
- quarties and stone crushers ‘are coming to join the service’ in' the

. stone quarries. of. their own volition and they are not recruited by

any agent for being migrated from any Sftate and *“as such they do

not come under the. définition of the térm” inter-State migrant work-

man.. We would have ordinarily" ‘been inclined to accept this statemesit

made on behalf of the Union of India;, but we find that, according -
to the Report.of Dr. Patwarcl_han the' modus operandi that ig followed
for the purpose-of récruitment of workmen is “that the store crusher .-

owners or the lessees holders ask the thekedar or jamadar of the

mine. to fetch people from various States to 'work in the mines’ and -

some times ‘‘the jamadar -or- thekedar con?mumcatcs the' need for
workers-to old hands at the quarries-so-that they could bnng in pe.ople

Con thelr return from their villages or “their respectwe States” Now-
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1f what has been reported by Dr.. Patwardhdn is true, there can be:

no doubt that the workmen employed in the stone quames and stone

. crushers would be inter-State migrant workmen. The ihekedar or
_‘jamadar-who is engaged by the mine lessees or the stone-crusher:
owners to recruit workmen or employ them on. behalf of the ‘mine .

lessees or stone crusher owners would. clearly be a ‘contractor’ within

"the meanmg,of that term as defined in Section 2 sub-section (1) clause

(b) and the workmen recruited by or threugh him from other States
for employment in the stone quarries and stone crusher$'in the State
of Haryana would undoubtedly be infer-State migrant ‘workmen.

Eveh when the thekedar or jamadar ‘recruits or employs workmen
--for the stoné quarries. and stone . crushers by sefiding word {hrough.
the “old hands”, the workmen so recrmg@d or employed weuld be -
" inter-State migrant workmen, because. the “old hdnds” would ‘be

real]_y acting as agents of the thekedar -or jamadar for the purpose
of recruiting or empl'oying workmen. :The Inter-State  Migrant
‘Workmen Act being a piece of social: welfare legislation intended

- to effectuate the Directive Principles of State Pohcy and enisure decent

living and workmg conditions for the workmen -when they come
from other States and are in a-totally strange environment. where
by reason of theit poverty, ignorance and illiteracy, they would: be

totally - unorganised and helpless and ‘would become . easy victims

of &ploitation, it must be given a broad and expansive interpretatiop
s0 as to provent the mischief .and ad¥ance they rémedy and therefore,
¢ven when the workmen are recruited or employed by the jamadat
or thekedar by operating through the “old hands™, they must be
regarded 4s inter-State migrant workmen entitled to the benefit of

" the provisions of the Infer-State Migrant Workmen ‘Act and  the

Initer-State Migrant Workmen Rules. The Report of Dr. Patwardhan

also points out one other aspect of the matler : accérding to him,

theré is'invariably *‘an understandm g between the jamadar or.thekedar

J and the owners of stone crushers holding leases of stone quarries

as to the rate of output of stone-to be fed through the crushers” and

thus the jamadar of ‘thekedar is clearly a-‘contractor’ of the stone

crusher owners and the workmen recruited or employed by him on

‘behalf of the owners of stone ctushers are inter-State-migrant workmen. ™
- We entirely agree with this view put forward by Dr. Patwardhan

in his Report and ‘we have no doubt. that if there is ady agreement

‘or understanding between the jamadar or thekedar on the -one hand -
-and the owners of stone crushers - on:the other, that the™, ]amadar or -

thekedar will enstire a certain rate of output of stone to ‘be fed to the

stone crushers, the jamadar or thekedar would be a ‘contractor’ and -
L the workmen recruited or employed by hlm on behalf of the stone'
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" crushér owners would be'inter-State migrant workmen. .But whether

in any particular stone quarry or stone crugher the workmen employed

are inter-State migrant workmen on the application of this test laid
down by us and if so, how many of them are such inter-State migrant
workmen, is 4 matter which would have to be investigated and deter-
_mined and that is what must be done if we are to make the provisicos
of the Inter-State Mlgrant Workmen Act and the Inter-State Migrant
Workmen Rules meaningful for these workmen wko are recruited

from other States and who come to the stone quarrlcs erd sicre

crushers in the State of Haryana. We may point out that in additicn
to the rights and- benefits conferred upon him under the Inter-State
Migrant Workmen Act and the Inter-State. Mlgrant Workmen Rules,
an “inter-State ‘migrant workman is also, by reason of Section' 21,
eatitled to,the benefit of the provisions contained in the Workman’s
. Compensatjon ‘Act 1923. The Payment of ‘Wages Act 1936, The
Employees’ State Insurance Act 1948, The Employees Provident

', - Funds-and Misc. Provisions Act, 1952, and the Mate}nity Benefit -

Act 1961, The obhgatlon to give effect to the provisions contained

in these various laws is not only that of the jamadar or thekedar and

the mine-lessees and stone crusher owners (provided of course there
are 5 or more inter-State migrant workmen employed in the esta-
blishment) but also that of the Central Government because the Central

.Govelnment being the appropnate Government™ -within the meaning
of Section 2(1)(a) is under an obligation to take necessary steps for - -

“the purpose of securing’ compliance with these provisions by the
‘thekedar ot jamadar and mine-lessees and' owners of stone crushers.
The State of Haryana is also for reasons already discussed above

bound to ensure that these prov131ons are-observed by the thekedar’

. ot Jamadar and- mme-lessees and owners of stone crushers, -

) We then turn to consider the provisions of the C_ontract Labour
{(Regulation and Abolition) Act 1970 (hereinafter referred to as the

Contract Labour Act). This Act applies to every -establishment '

in which' 20 or more workmen are employed or were employed on
any day of the. preceding twelve months as contract labour and to
_every contractor who employs or who employed on-any day of the
“prec,edmg twelve months 20 or more workmen, The expression
“appropriate government” is defined in Section 2 sub-section (1)
clausé (a) and so far as the stone quarrles and stone crushers are
Aconcemed. the Central Government is the ‘appropriate ‘Government’.
Section 2 sub-section (1) clause (b) states that a workman shall be
deemed to be employed as “contract labour” in or in connecticn
“ with the work of an establishment when he is hired in or in connection

’
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with such werk by or through a contractor and “contractor”.” is
defined in clause (c) of that sub-section to mean, in relation to an
establishment, “‘a person ‘who undertakes to producé a given result
for the establishment, other than a mere supply of goods or articles
of manufacture to suchs establishment, through contract labour or

- who supplies contract labour for any work of the establishment and
includes a sub-contractor”. The expression “principal employer'’

is defined in clause (g) of sub-section (i)- of section 2 and for the

* purpose of a mine, it means thé owner or agent of the mine and

therefore, so far as the stone quarries and stone crushers afe
concerned, the mine, lessees and owners of stone crushers would be
the principal employers Then thefe are provisions in the Contract

~ Labour Act for registration of establiskment by every principal -
" employer and for licencing of every contractor to whom the -Act

applies. But more 1mportantly, Sections 16 to 19 impose-a duty on
every contractor to®provide canteens, rest rooms, first aid facilities
and other facilities and Section 20 enacts that if any amenity required
to be provided under section 16, 17, 18 or 19 for the benefit 'of the

“contract labour employed in an establishment-is not provided by -
the contractor, such amenity shall be grovided by the prihcipal em-

" ployer and all expenses incurred by the principal employer in prov1dmg

such amemty may be recovered by the principal employer from”the

contractor. Every contractor is made responsible under-section 21
for payment of wages to each worker employed by him as contract
labour and such wages are to be disbursed in the presence of a

. Tepresentative duly authorised by the principal employer. - Now -

if the jamadar or thekedar in a stone- quarry or stone crusher is-a
“‘contractor’ within the meaning of the definition of that term in the
Inter-State Migrant Workmen Act, he- would & fortiorari be a

‘contractor’ also for the purpose of Contract Labour Act and any -

workmen hired in or in connection with the work of 4 stone quarry

or stone crusher by or through the jamadar or thekédar would be -

" workmen entitled to the benefit of the provisions” of the Contract

“¢Labour Act. There are._elaborg_te Rules made under the Contract'
Labour Act called the Contract Labour (Regulation and- Abolition) -

Central Rules 1971 (hereinafter referred to as the Contract Labour

Rules) and these Rules not only deal with the procedure for applica- -

tion and grant of registration' to a principal employer and licence
to a. contractor, but also particularise the details of the various welfare
_and other facilties direcfed to be provided to the contract labour
. -by Section 16, 17,"18 and 19 of the Contract Labour Act. “Where
therefore the thekedar or jamadar is a ‘contractor’ and the workmen

* areé employed as ‘contract labour’ W1thm the meaning of these expres-

-
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'SlOllS as used in the Contract Labour Act the contractor as well as ’
the pr1nc1pa1 employer would ‘be liable to comply with the provisions’
- of. contract Iabour Act and the Contract Labour Rules.and to

provide to the contract labour rights and benefits conferred by these

provisions. The Central Government being - the “‘appropriate gove

rament” within the meaning of Sectioni 12 sub-section (1).clause (a)

~ would.be responsible for ensuring compliance with the provisions
of the Contract Labour Act and the.Contract Labour “Rules by ‘the
" imine-lessees and stone’ crusher owners and the thekedar or jamadar. |

So also, for reasons which we have aheady dlscussed while dealing

- with' the apphcabrhty of the M:nes Act 1952 and, the Inter-State
‘Migrant Workmen Act, The State of Haryana would be under an .

obhgatlon to enforce the provisions of the Contract Labour Act

and the Contract Labour Rules for the benefit of the workmen.

Turnmg to. the provnsmns of the Minimfm Wages Act 1948,
there can b no doubt and indeed this was not disputed on behalf
of the responoents that the Minimum Wages ‘Act 1948 is applicable
Lo workmen employed in the stone quarries and stone crushers. The

~ minimum wage fixed for miners by the NOt]ﬁCdthﬂ of the ‘Centra]
: Government dated 2nd Deceritber 1981 is Rs. 9.75 .per day for those. :
working above the ground and-Rs. 11.25 per day for those working :
below the ground. Moreover the Notification prescribes a separate
minimum wage for the’ occupation ‘of a shot firer, stone breaker,.
_ stone, carrier, mud remover and water carrier. ~There is a mmlmu,m’
- 'wage prescribed in the Notification for-each of these occupatlons

The question is whether the_\xorkmen employed in the stone quarriés
and stone crushers are ‘pajd miniroum wage for the work done by

them: The Report of Dr. Patwardhan alleges that the mode,of
Jpavment ‘to the workmen employed in stone quarrying operations

is such that 4after deduction of the amounts spent on explosives and

drilling of' holes, which amount has to. be borne by the workmen .
" out of their wages, what is left to the workmen is less than the minimuom
‘wage. It is also stated in. the Report of Dr. Patwardhan that the
" workmen employed in the stone quatries not only quarry the ston¢
+ but also carry out the work of a shot firer'and a stone breaker, though .~
the work of a shot firer cannot be done by them ‘without proper - =
trammg as provlded in the Mines Vocational Trammg Rules- 1966 -
" -and for this work of a shot firer and a stdne breaker cartied cul by - -
. them, they do not. get the minimum wage stipulated for the cccupancn ,

of a shot firer or a.stone breaker and moreover since they are piece-

rated workera, their output falls because of the other jobs they -are -
reqmred o carry out with the result that they are deprived of the

-~
»
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minimum wage whnch they should otherwise receive; We aré not

. in a position at the pregent stage to give a definite finding that what
.is stated-in the. Report of Dr. Patwardhan is true, but there can be
.no. doubt that whatever be the mode ‘of payient followed by- the

mine lesse¢s and stone crpsher owners, the workmeri must get nothing

stparaté minimum ‘wage i$ prescribed, they must. be paid a propor-

tionate part of such minimum wage in addition to the minimum wage
. pavable to them for the work prlmarlly carried out by them. ~We
would also suggest that the system of payment which is being followed ‘

in the stone quarries and stone crushers, under which *%the expenses

of the explosives and of drilling holes are to. be borné by the workmen

oyt of their own wages, should be changed and the exp]oswes required

fot carrying out blasting should be supplied by the mine lessees or . 7
the jamadar or thekedar without any deduction being made out of .

the wages of the workmen and the work of drilling holes and sh_ot
firing should be entrusted only to those who have received the requisite
training -under- the Mines Vocational Training Rules 1966. “We

.would direct the Central Government and the State .of Haryana -

to take necessary: steps in this behalf. So far as the complaint of
the petitioner _that ‘the workmen employed in the stone quarries and

- stone crushers are not being paid-the minimum was due and payable
' for the work carried- out by them is concerned, it is a matter which

would have to be investigated and- determmed In the light of the law.

. laid down by us. : ‘

.
Bl ‘.

Lastly, we' must con31der the provlsrons of the Bonded Labour_‘_
Systém (Abolition) Act 1976. We have already pointed out gthat

many of the States are not prepared to admit the existence of bonded
labour in their territories and the State of Haryana i§ no exception.
But in order to determine whether there is any bonded ]abour in the
stone quarries and stone crushers in the Faridabad area of the State

of Haryana, it is necessary to examine some of the relevant provisions
" of the Bonded Labour System (Abolition)- Act 1976. This Act was
enacted with a view to giving effect to Article 23 of the Constitution
_ which. prohibits traffic #1.human’ beings @nd begar and other similar

-forms of forced Tabour. "We 'have had occasion to consider the tfue -
- scope and dimension of this. Article of the Constitution i in People’s

. Union for Democratic Rights v. Union of India™ commonly known as

(1) [1983]'1 S,CR. 456. -

. less than the minimum wage for the job which is being carried out .
by them and if they are required to carry out additionally any oAf -
the functions pertaining to another job or occupation for which a -
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the Asiad workers’ casé and it is not necessary for us to say anything

more-about it in the present judgment.. Suffice it to state that this

Act is intended to strike against the system of bonded labour which -

has.been a shameful séar on-the Indian social scene for decades and
which has’continued to disfigure the life of the nation even after
independence. The Act was brought into foice through out the
length and breadth of the country’ with effect from 25th Qetober
1975, which means that the. Act has been in force now for almost

8 years and if properly implemented, it should have by this time -

brought abont complete identification, freeing: and rehabilitation
. of bonded labour. But as official, semi-official' and ‘non-official

reports show, we have yet to go a long way in wiping out this outfage

" against humamty Clause (d) of Section 2 defines “bonded debt”
to mean an advance obtained or presumed to have been obtained,
by a bonded labourer, under or in pursuance of, the bonded labour
system. The éXpressidn ‘bonded labourer® is -defined in clause (1)
to mean “a labourer who incurs, or bas, or is presumed to have
incurred a bonded debt” Clause (g) defines “bonded labour system™
to mean . ' ’ . '
“the ssttem of forced, or partly forced, labour under
which a debtor enters, or has, or is presumed to have, entered,
"~ into an agreement w1th the creditor to the eﬂ'ect that,—

(1) in conmderatwn of an advanoe obtained by him or '
by any of his lincal ascendants or descendants (whether or'
not such advancé is evidenced by any document) and . in.
conmderat%n of the interest, if any, due on such advance, or

(11) in pursuance of any customary or social obhgat:on ,ar

,(m) for .any economic consideration received by him-
or by any of his lmeal ascendants or descendants or he
would— .

{1) render, by hnmself or through- any member of his

~ family, or any person depzndent on him, labour or service
to the creditor, or for the benefit of the creditor, for a specified
- period or for an unspecified perlod -either w1thout wages
or for nommal wages or :

(2) forfeit the freec_iom qf emplo/ment or other means of
livelihood for a specified period or for an un-specified period,
or :
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E)! forfelt the nght to move frevly throughout the
 territory of Indla or f

(4) foifeit the ﬂght'to appropnate or sell at market value
'any of his propetty or product of his labour or the labour
“cf a member of his family or any person dependent on him.”

The exptession “nominal wages” is defined in clause (i) of
Section 2 to mean, in relation-to any labour, a wage which is less than—-

. (a) the minimum Wages fixed by the Government, i telatlon '
to the same or similar labdur, under any law for the time
bemg in force, -and

- (b) wheie no such wage has been fixed in relation to-any
form of labour, the wages that are normally paid, for the
same or similar labour, to the labourers working i in the same

- Tocality.” :

Section 4 is the material section which provides for abolition
of bonded labour system and it rians as follows :
¥ . e
“4(1) On the commencement of this Act, the bonded Jabour
system shall stand abohshed and every bonded labourer.
.- shall, on such commencement, stand’ freed and d:saharged
f-rom any obhgatlon to render any bonded labour

{2) after the commencement of this Act, no person-shali—

{a) make any advance under, or in pu‘rsuance' of; the
bonded Iabour system, or

{b) .compel any p‘érson to rehglér: any bonded labour
or other. form of forced labour. :

Section 5 invalidates any custom or ‘tradition or any comtract

~ agreement or other instrument by virtue -of which any person or any

member of the family or dependent of such person is required to
do any work or render any service as a bondéd labourer. Section 6

" provides' inter alia that on. the commencement of the Act, every

obligation of a bonded labourer 10, repay any bonded debt or such
part of any bonded debt as remains unsatisfied immediately before
such commencement, shall be deemed to have been extinguished.
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" ‘There ate certain other consequentral prowsmns in Sectmn Tt 9

but it is not necessary to-refer to them. Sections 10 to 12 i impose
.a duty on every District Maglstrate and every officer to whom power
~'may be delegated by him, to inquirc whether, after the commencement -

of the Act, any bonded Jabour system or any other form ‘of forced
"labour is-being enforced by or on behalf of, any person residerit within

the local limits of his jurisdiction and if, as a result of such inquiry,”
.any person is found to be enforcing the bonded labour system of *

“any other system  cf forced labour, he is reqmred forthwith to take

th: necessary action to eradicate the enforcement of such forced

labour Section 15 provides for C'mmtutlon of a Vigilance Committee
“in each District and each sub-division of a District and sets out what
shall bz the composition of éach Vigilance Comnnttee - The functions
of the. Vigilance Commitfee are set out’in Section 14 ard dmong other
things, that Section prowces ‘that the Vigilance* Comm ttee shall’ be

. responSIb!e inter alia 1o advise the Distriet- ‘Magistrate as'to the cfforts

imade and action taken, to ensure that the provisions of the Act or
any Rule made thercunder. are propeily implemented, to provide

“and to keep an eye on the number of offences of 'which ‘coghizance

- fot the ecbnomic and social rehabilitation of the freed bonded labourers *

has been taken under the Act. Then comes Section 15 which lays

“down that whenever any debt is claimed by any labourer or a Vigilance
Committee to be a bonded debt, . the burden of proof that such debt

is not a bonded debt shall lie on the vreditor, These are some of - -
" the material provisions of the Bonded Labour System (Aboht;on) 3

Act- 1976 which need to be c0n51dered

w *

It is a matter- of regret that though Secuon 13 prondes for - -

constltutlon of a Vigilance Committee in each District and each sub-
division of'a District; the Governient of Haryana, for some Teason
or the other, did not constitute any Vlgllancu Committee until its
* attention was drawn to this’ reqmrement of the law by this Court,

- It may be that -according to the Government of Haryana there were
_ hot at any time any bonded labourers. w1thm its territories, but even .
- s0 Vigilance Committees are requxred by Section 13 to be constituted .

" because-the function of. the Vigilance Committee is to identify. bonded

. l.abourers', if there arc any, and to free and rchabilitate them and it
_ would not be right for the State Government not to constitute Vigilarice

Committees on -the assumption that theré are no bonded laboureis
at all. But wé are plad to find that the Government of Haryana_
“has now constituted a Vigilance Committee in each District. It

_ does not appear from the record whether a .Vigilance. Committec-’
‘has bgen constituted also m cach sub-dmsxon of a District but we

~
-
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have no doubt that the Government of Haryana will. without ‘any

delay and at any rate within six weeks from tcday constitue a Vigilance -

Committee in éach sub-division and thus ¢omply with the tequirement
of Section 13 of the Act. We may point out that in’ constituting
Vigilance Commitiee in each District and sub-division, the Haryana
Government would do well to include representatives of non-political
social action groups operating at the grass root level, for it is only

through such social action groups and voluntary agencies that -

the- problem of ldenhﬁcanon of bonded !abour can be effectively

it was contended by the learned Additional Solicitor General
on behalf of the State of Haryana that in the stone quarries and stone
crushers, there might be forced labourers but they were not bonded
labourers within the meaning of that expression as used in.the Act,
since a labourer would be a bonded labourer only if be bas or is

-presumed to have incurred a. bonded debt and there was nothing

in the present.case to show that the workmen employed in the stone

quarries and ston¢ crushers had incurred or could be presumed to °

have incurred any bonded debt. It was not enough, contended the-
learned AddltlonalﬂSohqtor General, for the petitiorer merely to
show that the workmen were providing forced labour in that they
were not allowed to leave the premises of the establlshment but it
was further necessary to show that thty were working under the

bonded, labour system. The learned Additional Soiicitor General’
also submitted that in any event, ¢ven if the workmen filed affidavits

to the effect that they had taken advances from thekedar or jamadar

and or mine lessets and/or stone. crusher owners and they were not

allowed to leave the premises of the establishment. until the advances
were paid of, that would not be ¢nough evidence for the Court ta

‘hold that they were bonded labourers, because the mme-lessecs and

stone crusher owners had no opportunity to cross-examine thc workmen

- making such’ affidavits, This contention was’ seriously pressed by

the learned Additional Solicitor General on behalf -of the State of

‘Haryana, but as we shall presently show, there is no substance in

this contention. We may point out that in the course of the argu-

ments we did suggest to' the learned Additionai Solicitor General
‘that even if the workmen were not bonded labourers in the strict

sense of the term but were merely forced to provide labour, should

© the State Government not accept liability for frecing and rehabilita-
ting them, particularly in view of the Directive Principles of State

Policy. The State of Haryana was however not prepared to come

* forward w1th any proposal in this behalf‘ |
.
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- Now it is clear that bonded labour is a form of forced labour
and Section 12 of the Bonded Labour System (Abolition) Act 1976

recognises this self-evident proposition by laying a duty on every
District Magistrate and every officer specified by him to -inquire .
whether any bonded labour system or any other form of forced labour

is being enforced by or on behalf of any person and, if so, to take
such action as may be necessary to eradicate the enforcement of such
forced labour. The thrust of the Act is against the continuance

of any forin of forced labour. Tt is of course true that, strictly speak- -

ing, a bonded labourer means a labourer who incurs or has or is
presumed to have incurred a bonded debt and a bonded debt means
an advance obtained or presumed to have been obtained by a bonded

labourer under or in pursuance of the bonded labour system and it

would therefore appeat that before a labourer can be regarded as
a bonded labourer, he must not only be forced to provide labour
to the employer but he must have also received an advance or other
economic consideration from the employer unless he is made to
* provide forced labour in- pursuance of any custom or social obliga-
tion or by reason of his birth-in any particular caste or community.

- Tt was on the basis of this definitional requirement that the learned

-Additional Solicitor General on behalf of the State of Haryana p?t
forward the argument that even if the workmen employed in the
stone quarries and stone,crushers were being compelled to provide
forced labour, they were not bonded labourers, since it as not shown
by them or by the petitioner that they were doing so in consideration
of an advance or other economic consideration received from the
-mine-lessees and owners of stone crushers.. Now if this contention
of the learned Additional Solicitor General were well-founded, it
would become almost impossible to enforce the provisions of the
- Bonded Labour System (Abolition) Act 1976 because in cvery case
where bonded labourers are sought to be identified for the purpose
~of release and rehébilitation under the provisions of the. Act, the
" State Authorities as also the employer would be entitled to insist
that the bonded labourers must first prove that they are providing
forced labour in consideration of an advance or other economic

consideration reccived by them and then only they would be eligible,
of the benefits provided under the Act and this would make it ex-.

tremely dffiicult, if not impossible, for the labourers to establish that
_ they are bonded labourers because they would have no-evidence at
all to prove that any advance or economic consideration was provided

‘to them by the employer and since gmployment of bonded labourers

is a penal offence under the Act the employer would ‘immcdiate])‘/,

without any hesitation, disown having given any advance or cconomic -

*



h. BANDHUA MUKTI MORCHA v. UNION (Bhagwati, J.) 131

consideration to the bonded labourers. It is indeed difficult to
wnderstand how the State Government which is constitutionally
mandated to bring about change in the life conditions of the poor
and the down-trodden and, to ensure social justice to them, could
possibly take up the stand that the labourers must prove that they
are made to provide forced. labour in consideration of an advance.

‘or other economic consideration Teceed from the employer and

are l:hen:fore bonded labourers. It is indeed a miatter of regret that
the State Government should have insisted on a formal, rigid and

legalistic approach in the matter of a statute wich is one of the most

important measures for ensuring human dignity to these unfortunate

" specimens of humanity who are exiles of civilization and who are

leading a life of abject misery and destitution. . It would be cruel
to imsist that a bonded labourer in order to derive the benefits of
this social welfare legislation; should have to go through a formal -
process of trial with the normal procedure for recording of evidence,
That would be a totally futile process because it is obvious that 3.
bonded Jabourer can never stand up to the rigidity and formalism
of the legal process due o his poverty,-illiteracy and social and eco-
nomic backwardness and -if such a procedure were required to be

- followed, the State Government might as-well cbliterate this Act

from the statute book. It is now statistically established that most
of bonded labourers are members of Scheduled Castes and Scheduled
Tribes or other backward classes and ordinary course of human

~ affairs would show, indeed judicial notice can be taken of it, that

there would be no occasion for a labourer to be placed in a situation
where he is required to supply forced labour for no wage or for-nomi- -
nal wage, unless he has received some advance or other economic

‘consideration from the employer and under the pretext of not having

returned such advance or.other economic consideration, he is required
to render service to the employer or is deprived of his freedom of
employment or of the right to move fieely wherever he wants. There-
fore, whenever it is shown that a labourer is made to provide forced
labour, the Court would rdise a presumption that he is required to
do so in consideration of an advance ot other economic considera-
tion received by him and he is therefore a . bonded Jabourer. This.
presumption may be rebutted by -the employer and also by the’

. State Government if it so chooses but unless and until satisfactory

material i8 produced for rebutting this presumption, the Court must
proceed on the basis that the labourer is a bonded labourer entitled
to the bencfit of the provisions of the Act. The State Government
cannot be permitted to repudiate its.obligation to identify, release
and rehabilitate the bonded labourers on the plea that though the

> -
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concerned labourers may be providing forced Iaﬁour, the State Gov-

ernment does not owe any obligation to them unless and until they

show in an appropriate legal proceeding conducted acco_rdihg to the
rules of adversary system of justice, that they are bonded labourers.

The first quéstion that arises in rega'rd to the implementation
of the Bonded Labour System (Abolition) Act 1976 is that-of identi-

fication of bonded labour. One major handicap which impedes -

the identification of bonded labour is the reluctance of the administra-
tion to admit the existence of bonded labour, even where it is prevalent,
It is therefore necessary to impress upon the administration that
it does not help to ostrich-like bury its head in the sand and ignote
the prevalence of bonded Iabour, for it is not the existence of bonded
labour that is a slur on the administration but its failure to eradicate
it and moreover not taking the necessary steps for the purpose of
wiping out this blot on the fair name of the State is a breach of its
- constitutional obligation. We would therefore direct the Government
_ of Haryana and also suggest to the other State Governments,.to take
steps to sensitise the officers concerned with the implementation of
the Act to this acute human problems and its sdcio-economic para-
meters, Moreover it may be noted that the District .Magistrates
have a central role to play under the provisions of the Act and the
Stat¢ Governments would therefore do well to instruct the District
Magistrates to take up the work of identification of bonded labour
as one of their top priority tasks. There are certain areas of con-
.centration of bonded labour which can be easily identified on the
. basis of various studies and reports made by governmental authorities,
social action groups and social scientists from time to time. These
areas of concentration of bonded labour are mostly to be found in
' stonequarties, brick kilns and amongst agricultural Iandless labourers
“and such areas must-be mapped out by each State Government and
task forces should be assigned for identification and release of bonded
" labour. Labour camps should be held periodically in these areas

with a view to educating the labourers and for this purpose, the '

assistance of the National Labour Imstitute may be taken, because
_the National Labour Institute has the requisite expertise and expe-
rience of holding such camps and it should be associated with the
- organisation .and conduct of such camps and in each such camp,
individuals with organisational capability or potential shculd te
identified and given training in the work of identification 2nd releace
‘of bonded labour. More importantly non-political sccial acticn
groups and voluntary agen(:les and partjcularly those with a record
of honzst and comp.tent ‘'service for Scheduled Castes and Scheduled

.
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Tribes, agticultural labourers and other unorganised workmen should

be involved in the task of identification and release of bonded labou- .
rers, for it is primarily through such social action groups and voluntary
agencies alone that it ‘will be possible to eradicate the tended latour
system, because social action groups ‘and voluntary agencies com-
prising men and women dedicated to the cause of emancipation of

_ bonded labour will bé able to penetrate through the secrecy under
~which very often bonded labourers are required to work and discover

the existence of bonded labour and help to identify and release bonded
labourers, We would therefore direct the Vigilance Committees

" as also the District Magistrates to take the assistance of non-political

social. action® groups and voluntary agencies for the purpose of ensur-

.. ing implementation of the provisions of the Bonded Labour System

(Abohtlon) Act 1976,

The other question arising out of the xmp]ementanon of the
Bonded Labour System (Abolition) Act 1976 is that of rehabilitation
of the released bonded labourers and that is also a questicn of the -

. greatest importance, because if the bonded labourers who are identi-

fied and freed, are not rehabilitated, their condition would be much

worse than what it was before during the period of their serfdom
and they would become more exposed fo exploitation and slide back
once again into serfdon even in the absence of any coercion. The
bonded labourer who is released would prefer slaveryto hunger,
a world of ‘bondage and (illusory) security’ as against a world’ of
freedom and starvation.- The State Governments must therefore
concentrate- on rehabilitation of -bonded labour and evolve effective

programmes fot.this purpose. Indeed they are under an obligation

to do so under the provisions of the Bonded Labour System (Aboli-.

tion) Act 1976. It may be pointed out that the concept of rehabilita- -

tion has the following four main features as admirably set out in
the letter dated 2nd September 1982 addressed by the Secretary.
Ministry of Labour, Government of Ind1a to- the . vatious States
Governments:

(6] Psychologlcal rehablhtauon must g0 side by Ssde w1th
physical and €COTOMIC rehabllxtanon

(ii) The physmal and econemic rehablhtatlor_l has 15 major
components ,namely allotment of  house-sites and

" agricultural Jand, land development, provision of low .
cost dwelling units, agriculture, provision = of credit,
horticulture, animal husbandry, training for'acqui;i‘ng
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-new skills and developing existing skills, promoting
traditional arts and crafts, provision of wage employ-
ment and enforcement of minimum wages, collection
and processing of minor - forest produce, health,
medical care and sanifation, supply of essential com-
modities, education - of children of bonded “labourers.
and protection civil rights; )

- (m) There i 1s scope for bringing about an 1ntegrat10n among
the various central and centrally sponsored schemes
- and the on-going schemes of the State Governments
for a more 'qualitativé rehabilitation, The éssence
of such integration is to avoid duplication i.e. pooling
resources from different sources for the same purpose.
: It should be ensured that while funds are not drawm
. from different sources for the same purpose drawn
from different sectors for different components of the

.~ rehabilitation scheme are integrated skilffully; and

(iv) While ‘drawing up any scheme/programme of rehabili-

- fation of freed bonded labour, the latter must necessarily

be given the choice between the various alternatives

for their rehabilitation and such programme should

- be finally selected for execution as would need the total

requirements of the families of freed bonded labourers

to enable them to cross the poverty line on the one hand

and to prevent them from shdlng back to debt bondage

~on the other. w

We would therefore: direct the Government of Haryana

to'draw up a scheme on programme for “a better and_more meaning-

ful rehabilitaton of the freed bonded labourers” in the light of the

~ above guidelines set out by the Secretary to the Government of India, -

Ministry of Labour in hig letter ~ dated 2nd September 1982. The

other State Governments are not parties before us and hence we

cannot give any direction to them, but we hope and trust that they

will also take suitable steps for the' purpose of securing identification,

release and rehabilitation of bonded labourers on the lmes indicated
by us in this .Tudgment

We arc not at all satisfied that the stand taken on bhalf of

the State of Haryana that there is no bonded labour at all in the stone
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quarcies and stone crushers is correct. . The Report of M/sr Ashok -

Srivastava and Ashok Panda shows that, according to the statements

given by some of the workers, they were not allowed to leave the'

stone quarries and were providing forced labour and this Report
also stated that severil persons working in the Ghodhokor and

- Lakarpur stone quarries were forcibly kept by the contractors and

they were not allowed to move out of their places and were bonded
labourers. The petitioner also filed ‘the affidavits of a large number

_of workers on 24th August 1982, each of them stating that he is .-

under heavy debt of the thekedar who does not allow him to leave
the premises without settling the account. ‘We cannpt ignore this
material which has been placed before us and unquestioningly accept
the statement made on behalf of the State of Haryana that there is

no bonded labour in the stone quarries and stone crushers. But.

at the same time, we do not think that it would be right for us on

the basis of this material to come to a definite. finding that these ..

workers whose names are given in the Report of M/s Ashok Srivastava
and Ashok Panda or who have filed affidavits are providing forced
labour or are bonded labourers. It is necessary to direct a further
inguiry for the purpose of ascertaining whether any of the labourers

working in the stone'quarries and stone crushers in Faridabad District-

are bonded.labourers in the.light of the law laid down by us in this

- judgment.” We would therefore direct Shii Laxmi Dhar Misra,.

Joint Secretary in the Ministry of Labour, Government of India,
who has considerable expetience of the work of identification, release
and rehabilitation of bonded labourers, to visit the stone quarries

and stone crushers in Faridabad District and ascertain by enquiring -

from the labourers in each stone quarry or stone crusher whether
any of them are being forced to provide --labour and are bonded
laboureres. While making this inquiry, Shri Laxmi Dhar Misra
will- take care to see that when he interviews the labourers either
individually or collectively, neither the mine-lessees or owners of
stone crushers nor the thekedar of jamadar nor any one else is present.
Shri Laxmi Dhar Misra will prepare-in respect of each stone quarry
or stone crusher a statement showing the names and particulars of

those who, according to the inquiry made by him, are bonded labou-" .

rers and he will also ascertain from them whether they want to con-
tinue to work in, the stone quarry or stone crusher or they want to
go back to their homes and if they want to go back, the District
Magistrate of Faridabad will on. receipt of the statement from Shri
Laxmi Dhar Misra, make necessary arrangements for releasing them
and provide for their tradsportation back to their hromes and for
this purpose the State Government shall make the requisite funds
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_available to the. District Magistrate. Shri Laxmi Dhar Misza: will
also enquire from the mine-lessees and owners of stone crushers

ag also from the thekedar or jamadar whether there are any

advances made by them to the labourers working in the stone
quarry or stone crusher and if so, ‘whether there is any documen-
tary evidence in support of the same and he will also ascertain
what, according to the mine-lessces and owners of stone crushers
-of the jamadar or thekedar, are the amounts of loans still remaining
outstanding against such labourers. Shri Laxmi Dhar Misra will

submit his report to this Court on-or before 28th February 1984, -

We may make it clear “that the object and purpose of this i mquu‘y
by Shri Laxmi Dhar Misra is not to fasten any liability on the mine-

_ lessees and OWTIESS, ~of stone crushers and the jamadar or thekedar

on the basis of the Report of Shri Laxmi Dhar Misra but to

secure the release and repatriation -of those labourers who claim to-

be bonded labourers and who want to leave the employment and
go some where else. We may point out that the problem of bonded
labourers is a difficult problem because unless, on being freed from
bondage, they are provided proper and adequate rehabilitation, it
would not help to merely secure their rélease. " Rather in such cases
it would be more in their intérest to ensure proper working conditions
with full enjoyment of the benefits of social welfare and labour Taws
so that they can live a healthy decent life. But of course” this would
only be the next best substitute for release and rehabilitation which
must- receive the hlghest priority. '

- So far as 1mp1em'entatlon of the provisions of the Minimum

Wages Act 1948 | is concerned we would direct the Central Qovernment
and State of Haryana fo take necessary steps for the purpose of

ensurmg that minimum wages are paid to the workmen employed

In the stone quarries and stone crushers in accordance with the prin-

ciples laid down by us in this judgment. Tt may not be a matter of

any consequence, as "_to" which mode of payment is followd, whether
thé workmen are paid on truck basis or on any other basis, but what

is essential is and that is what the Minimum Wages Act 1948 reqmres :

that the workmen must not receive any wage less than the minimum
wage. Even if payment of wages is made to the workmen on truck
basis, a formula would have to be evolved by the Central Govern-
" ment and the State of Haryana te ensure that the warkmen Teceive
no less than the minimuny wage and to facilitate this formula, it would
~ have to be provided that the expenses on exploswes and drilling holes
. shall be borne by th¢ mine-lessees and or the jamadar or thekedar
~ and the work of drilling holes and shot firing shall be entrusted only

- .
-
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to those who have received requisite training under the Mines Voca-

tional Training Rules 1966. We would direct the Central Govern-

.ment and the Stite of Haryana to take the necessary steps in this

behalf so that within the shortest possible time and as far as posmble

. within six weeks from. today the workmen start actually receiving

in their hands a wage not less than the minimum wage. If payment
of wages is continued to be made on truck basns it is necessary that

the appropriate officer of the Central Enforcement Machinery must

determine the measurement of each truck as to how many cubic feet
of stone it can contain and print or inscribe such measurement on
the truck, so that appropriate and adequate wage is received by the
workmen for the work done by them and they are not cheated out

of their legitimate wage. We would also direct the” inspecting officers -

of Central Enforcement Machinery to carry out surprise checks for

the' purpose of ensuring that the trucks are not loaded beyond their -
true measurement capacity. Such surprise checks shall be carried

out by.the inspecting officers of the Central Enforcement Machipery
at least once in a week and if it is found that the trucks are Ioad_ed
in excess of their true measurement capacity and the wotkmen are

theréby deprived of their legitimate wages, the ‘inspecting officers -

carrying out such checks will immediately bring this fact to the nofice

-of the appropriate authorities for initiation of necessary. 'actioq against
. the defaulting mine owners and/or thekedar or jamadar. We would
-~ also direct the Central Government and the State of Haryana to

ensure that payment of wage is made directly to the workmen by

the mine-lessees and stone-crusher owners or at any rate in the pre- '

sence of a representative of the mlne-lessees and stone crushers owners -

and the inspecting officers of the Central Government as also of the
State of Haryana shall carry out periodic checks in order to ensure
that payment of the stipulated wage is made to the workmen. Shri
Laxmi Dhar M1sra will also, while holding an inquiry pursuant to

this .order, ascertain, by carrying out sample check, whether the =
workmen employed in any particular stone quarry or stome crusher

are actually in receipt of wage not less than the minimum wage and’

whether the directions given by us_ m thts order are bemg lmplemented-_ :

by the authontles

There are also two other matters-in respect of which it is .

“necessary for us to give directions. The first is that, apart from

poverty and helplessness, one additional reason why the workmen
employed in stone quarries and stone crushers are deprived of the
tights and benefits conferred upon them under various social welfare
laws enacted for their benefit and are subjectcd to deceptlon and
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,-explmtatlon in that they are totally 1gnorant of their nghts and

entitlements. It is this ignorance which is to some extent responsi--

ble for the total denial of the rlghts and benefits conferred upon
them. . It is therefore necessary td educate the workmen employed
~-in stone -quarries and stone crushers se that they become aware as

to what are the rights and benefits-to which they are entitled under ..

the various social welfare laws. The knowledge of their rights and
entitléments will give them the strength to fight against their em-
ployers for securing their legitimate dues and it will go a long way
towards reducing, if not’ eliminating, their- exploitation. We have

fortunately in-our country the Central Board of Workers Education .

which is entrusted with the function of educating workers in their
rights and entitlements and we would therefore direct the Central
Board of Workers Education to organise periodic camps near the
sites of stone quarries and stone crushers in Faridabad District for
the purpose of creating awareness amongst the workmen about the
rights and benefits conferred upon them by social welfate .laws. This
educational campaign shall be taken up by-the Central Board of

Workers Education as early as possible and the progress made shall -

be reported to this Court by the Central Board of Workers Educdnon
from time to tlme -at least once in three mionths.

The other matter in regard to which we find it necessary to .

* give directions relates to the tremendous pollution of air .by dust
thrown out as a result of operation of the stone.crushers. When
the stone crushers are being operated, they continually throw out
large quantities of dust which not only pollute the air, but also affect
the visibility ahd constitute a serious health hazard to the workmen.
The entire air in the area where stone crushers are being operated

is heavily laden with dust and it is this air which the .workmen breathe -

day in and day out and it is no wonder that many of them contract
tuberculosis. We. would _therefore direct the Central Government
and the State of Haryana to 1mmed1ately take steps for the purpose

of ensuring that the stone crushers owners do not contmue to foul’

the air and they adopt cither of two devices, namely, keepmg a drum
of water above th¢ stome crushing machine with arrangement for

- continues spraying of water upon it or installation of dust sucking
machine. This direction shall be carried out by the Central Govern-
ment and the State of Haryana in respect of each stone crusher in
thg Faridabad District and a"compliance report shall be made to
this Court on of before 28th February, 1984, L

'S¢ far as the provisions of the Cpntract Labour Act and the.

“



hy

) BANDHUA MUKTI MORCHA V. UNION (Bhagwafi, J.) 139
Inter-State Migrant Workmen Act are concerned, we have already
discussed those provisions and pomted out in what circumstances
those provisions would be applicable in. relation to workmen em-
ployed in the stone quarries and stone crushers, It is not possible
for us on the materia] on record to come to a definite finding whether
the provisions of the Contract Labour Act and the Inter-State Migrant
Workmen Act are applicable in the case of any particular stone quarry

- or stone crusher, because it would be a matter for investigation and

determination, particularly since it has been disputed by the Central
Government that there are any inter-Stdte migrant workmen at all
in any of the stone quarries or stone crushers. We would therefore
direct Shri Laxmi Dhar Misra to conduct an inquiry in each of the

" . stone quarties and stone crushers in Faridabad District for the pur-

et

pose of ascertaining whether there are any coniract ]ab%yrers or

JInter-Sfate migrant workmen in any of these stone quarries or stone

crushers, in the light of the mterpretatlon laid down by us in this
Judgment, and, if so, what is the number of such contract labourers
or infer-State migrant workmen in each stone quarry or stone crusher.
If Shri Laxmi Dhar Misra finds as a result of his inquiry that the
Contract Labour Act andfor the Inter-State.Migrant Workmen Act

_is applicable, he will make a report to that effect to the Court on or

before 15th February 1984. We may make it clear that this inquiry
by Shri Laxmi Dhar Misra is not directed for the purpose of fastening
any lability on the mine-lessees and stone crusher owners or the
jamadars and thekedars propric vigore on the basis of such report,
but merely for the purpose of considering whether a prima facie case
exists on the basis of which action can be initiated by the Central
Government, in which the mine-lessees and stone crusher owners

“andfor the jamadars or thekedars would have an opportunity of

contesting the allegation that the Contract Labour Act and/or the
Inter-State Migrant Workmen Act applies to thelr stone quarry or
stone crusher and defendlng such action.

We may. now .takc up a few specific complaints urged on behalf
of the workmen. The first complaint relates.to the failure to provide
pure drinking water to the workmen in most of the stone quarries
and stone crushers. The Report of M/s Ashok Srvastava and Ashok .
Panda as also the Report made by Dr. Patwardhan shows that pure
drmkmg water is not made available' to the workmen, ‘In Lakarpur
mines the workmen are obliged to take water *‘from a shallow rivulet
covered with thick algae™ and that too, “‘after a walk over a danger-
ously steep incline”. The same situation also prevails in the mine
in the Gurukul area as also in the Anangpur mines and in these mines
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qunte often the upstrf'am and the further down stream of the rivulet
: get blocked due to mining of stone and the water becomes stagnant”

and the workmen have no other option but to use this water for drink
king purposes. It is true that in the lower reaches of Lakarpur near

the road there is a tubewell from which the workmen get water but

that is only when they are permitted to do so by the persons operating
it. The Report of Dr. Patwardhan also points out that it is the
- children or women of the workmen who are usually engaged in the
. work of transporting water from distant places like the tubewell

but they are not paid anything for this work ~which is being done
~ by them. Ne'ther any m'ne-lessee or stone-crusher owner nor any

jamadar or thekedar regards it as his duty to make provision for drink- *
ing water for the workmen nor ddes any officer of the Central Gov-

ernmeént or of the State Government bother to enforce the provisions

~of law in refard to supply of drinking water: 1t is clear that, quite

apart from the provisions of the Contract Labour Act and the Inter-
State Migrant Workmen Act, thereis a specific prescription in section
19 of tha Mines Act 1952 and Rules 30 to 32 of the Mines Rules 1955
that the mine-lessees and stone crusher owners shall make effective
arrangements for providing and maintaining at suitable points con-
veniently situated a sufficient supply of cool and wholesome drinking

water for all workmen employed in the stone quarries, and stone '

crushers, The quality of drinking- water to be provided by them
has to be on a scale of at least 2 litres for cvery person employed

at any one time and such drinking water has to be readily available -

- at conveniently accessible_points during the whole of the working
time. Rule 31 requires that if drinking water is not provided from
taps connected with-constant’ water supply system, it should be kept
cool in suitable vessels sheltered from weather and such vessels must
‘be emptied, cleaned and refilled every day apd steps have to-be taken

~to preserve the water, the storage vessels.and the vessels used for
drinking water in clean and hygienic condition. The inspectors

~ may also by order in writing requiré the mine-lessces and stone crusher.

owners to submit with the least possible delay a certificate from a

competent health officer or analyst as to the fitness of the water for

- human consumption. This obhgatlon has to be carried out by the

mine-lessees and stone crusher owners and it is the respons:blhty

of the Central Government as also of the State of Haryana to ensure

_ that this obligation is immediately carried out by the mine-lessees
- and stone crusher owners. We would therefore direct the Central

Government and the State of Haryana to ensure immediately that

the mine-lessees and stone crusher owners-start supplying pure drink- .
ing water fo the workmen on a scale of at least 2 litres for every

4
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workman by keeping suitable vessels in a shaded place at conveniently .

~ access'ble points and appointing some one, preferably, amongst -

the women and/or children of the workmen to look after - these
vessels.-- The Central Government ind. the State.of Haryana will

'also take steps for ensuring that the vessels in which drinking water

is kept by the mine-lessees and stone crusher owners are kept in clea
and hygienic condition and are emptied, cleaned and refilled every
day and they shall also ensure that minlmum wage i5 paid to the

~ women and/or children who lcok after the vessels. The Chief Labour

Commissioner, the Deputy Chief Labour Commissioner, the Assistant
Labour Commissioner and .the Labour Enforcement Officers of the
Goverament of India as also the appropriaté inspecting officers of
the Government of Haryana shall supervise strictly the enforcement -
of this obligation and initiate necessary action if there is any default.
The Central Government as also. the' State of Haryana will also
immediataly direct the fine-lessees and stone-crusher owners to start

obtaining drinking water from -any unpolluted source Or sources
_of supply and to transport it by tankers to the works site with sufficient’

frequency so as to be able to keep the vessels filled up for supply of
olean drinking water to the workmen. The Chief Administrator,

Faridabad Comnlex is directed to set up the points from where the' -

mine-lessees and stene crusher owners can, if necessary, cbtain supply

. of potable water for being cafried by tankers. These directions

given by us shall be promptly and 1mmed1ately carried out by 1her

'appropr ate authorities and Shri Laxml Dhar Misra will, while conduct-

ing his inquiry, alsc ascertain whether these directicns bave Ecen carried
out and pure drinking water has been made avzilable to the workmen
in accordance with these directions and submit a report in that behalf

“to the Court on or before 28th February 1984.

3

The second complamt rclated to the failure tq provide con-
servansy facilities to the workmen in the stone quarncs and stone
crushers. Section 20 of the Mines Act 1952 requires that there shall. -
be provided separately for males and females a sufficient number

- of latrines and urinals of prescribed types so situated -as 1o be con-

venient and accessible to. persons employed in the stone quarries

and stene crushers and all such latrines ard urinals shall be ade-

quately lighted, ventilated and at all times maintained in a clean and
sanitary ' ‘condition. What should be the number of- latrines and

- urinals, to be provided in each stone quarry or-stone crusher and’ .

what should be the standard. of comstruction to be ccmpucd with
in erecting the latrines are provided in Rules 33 to 35 of the Mines

Rules 1955 and Rule 36 provides that a sufficient number of water
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' taps conveniently accessible shall be.provided in or neatr such latrines '

and if pipsd water supply is not available; then a sufficient quantity
of water shall be hept stored in suitable receptacles near such latrines
The Report of Dr. Patwardhan shows that there is not a trace of such
conservancy facilities in any of the stone quarries and the ‘““vast open

" mountain dug-up without a thought as to enviroriment is used by

men and women and children as one huge open latrine” where the

only privacy is that provided by the “curtain drawn by the turned

down eyes of women and the turned away eyes of men’), This state-

ment made in the Report of Dr. Patwardhan has not been denied .

in any of the affidavits in-reply filed on behalf of the respondents.
We would therefore direct the Central Government as also the State
Government td_ensure that conservancy facilities in the shape of
latrines and - urinals in accordance with the provisions contained in
Section 20 of the Mines Act 1950 and Rules 33 to 36 of the Mines Rues
1955 are provided immediately by mine lessees and ‘owners of stone

crushers, This direction shall be carried out at the earliest without.

any delay and Shri Laxmi Dhar Misra will, while- making his inquiry,

. ascertain whether the mine-lessees and owners of stone crushers

in each of the stone quarries and stone crushers visited by him have
complied with this direction and 'a Report in that behalf shall be

submifted by Shri Laxm1 Dhar Misra o or before 28th _February,
1984, .

There was also one other complaint made on behalf of the

“workmen and that related to the absence of any medical or first aid
facilities. The Report of Dr. Patwardhan shows that no such facili- -

ties are provided to the workmen employed in the stone quarries and
stofe crushers and this finding was nct seriously disputed ¢n behalf
of the respondents. It is indeed regrettable that despite there being

" a mandatory provision for medical and first aid facilitics in Secticn 21

of the Mines Act 1952 and Rules 40 to 45A of the Mines Rules 1955,
no medical or first aid facilities seem fo be provided in the stone

quarries and stone crushers. We would therefore direct the Centrai
- Government as also the Staté Government to take steps to immedia-

tely ensure that proper and adequate medical and first aid facilities

- as required by Section 21 of the Mines Act 1952 and Rules 40 to 45A

of the Mines Rules 1955 arc provided by the mine-lessecs and owners
of stone ‘quarries to the workmen. Rule 45 provides that every shot

* firer and blaster in a mine shall hold first aid qualification specified

in Rule 41 and shall carry, while on duty, a first aid outfit consisting

.~ of one large sterilized dressing and an amul of tincture of iodine or- '
other suitable antiseptic. But we find that this requirement is also
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not observed by-the mine-lessees and stone crusher ownefs and the
workmen are required to carry cn blasting with explosives without
any first aid qualification or first aid outfit. We would therefore
direct the Central Government as also the State of Haryana to ensure
that every workman who is required to carry out blasting with explo-
sives should not only be trained under-the Mines Vocational Training -
Rules 1966 but should alse hold first aid qualification and he should
carry a first aid outfit, while on duty, as fequired by Rule 45. The
Central Government and the State Government will also take steps
to sccure that proper and adequate medical treatment is provided
by the mine-lessees and owners of ston¢ crushers to the workmen
employed by them as also to the members of their families and such
medical assistance shou!ld be made available to them without any
cost of tanspoitatjion or otherwise and the cost of medicines pres-
cribed by the doctors must be reimbursed to them. Where the
workmen or the members of their families meet with any serious
dccident involving fracture or possibility of disability or suffer from
any serious illness, the mine-lessces ‘and owners of stone .crushers
should be required by the Central Government as also the State
Government to make arrahgemen_ts for hospitalisation ¢f such work-

- men or members of their families at the ‘cost of the mine-lessees and/

or owners of stone crushers. We would also direct the Central
Government and the State of Haryana to ensure that the provisions
of the Maternity Benefit Act, 1961, the Maternity Benifit (Mines
and Circus) Rules 1963 and the Mmes Creche Rules, 1966, where
applicable in any particular stcne quarries or stone crushers, are
given effect to by the mine-lessees and owners of stone crushers.
These directions given by us shall also be carr’ed ‘out at the earliest
without any undue delay and Shri Laxmi Dhar Misra, while conduc-

- ting his inquiry, will ascertain whether these directions have been

complied with and the necessary medical and first aid facilities inclug-
ing hosnitalisation have been provided to the workmen and the mem-
bers of their familles '

We may point out that the above dlrectxons in regard to provision
of health and welfare facilities have been given by us _only with refe-
rence to the provisions of the Mines Act 1952 and the Mines Rules

- 1955 which are admittedly applicable in the case of stone quarries and
* stone crushers. We have not given any directions for enforcement.

of the provisions of the Contract Labour Act and the Inter-State
Migrant Workmen- Act because it has yet to be determined whether
these two statutes are applicable in any particular ttone quarty or

-stone crusher.- It'is also necessary to point ocut that whenever any
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Workman suffers any injury or contracts any disease in the course
of employment,.he is entitled to compensation under the Workmens’
Compensation Act 1923, but unfortunately he is very often not in a

. position to approach the appropriate court or authority for enforcing’

his claim to compensation and even if he files such a claim, it takes
a long time before such claim is disposed of by the court or authority.
We would therefore direct that as ‘soon as any workman employed
-1 a stone quarry or stone crusher reccives injury or contracts disease
in the course of his employment the ‘concerned mine-lessee -or stone
" crusher owner sha!l immediately report this fact to the Chief Inspector
or Tnspecting Officers of the Central Government and/or the State

Government and such Inspecting Officers shall immediately provide.
* legal assistance to the workman with a view to enabling him to file
" aclaim for compensation before the appropriate court or authority

and they shall-also ensure that such claira is pursued vigorously and
the amount of compensation awarded to the workman is secured to

* him. We would like to impress upon the Court"or_Authority before
, which a claim for compensation is filed by or on behalf of the workman
. to dispose of such claim without-any undue delay, since delay in the

awarding of compensation to the workman would only and to his
misery and helplessness dnd would be nothing sort of gross denial of

justice to him. The Inspecting Officers of the Central Government .

as also of the State Government will visit each stone quarry or stone
crusher at least once in a fortnight and ascertain whether there.is

E. any ‘workman who is injured or who is suffering from any disease

- F
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or illness, and if so, they will immediately take the necessary steps .

for the purpose of providing medical and legal assistance and if they
" fail to do so, the Central Government and the State Government,
as the case may be, shall take uecessary action against the defaulting
Inspectmg ‘Officer or Oﬂicers

We have given these directions to- the Central Government

“and the State of Haryana and we expect the Central Goyernment

and the State of Haryana to strictly comply with these directions.
~ We need not state that if any of these directions is not propesly carried
out by the Central Government or the State of Haryana, we shall
. take a very serious view of the matter, because we firmly believe that
it is no use having social welfare faws on the statute book if they are
not going to be implemented. We must not be content with the
law in books but we must have law-in action. If we want cur
democracy to be a participatory democracy, it is necessary that law
" must not only spﬂak Justlce but must also deliver justice. '

Bef‘ore partmg with thlS case, we -may pomt out, and this haS'
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' .comg to our I‘iOthE net only. 1hroueh the Report of Dr. Patwaldhan

but ‘also otherwise, that the magistrates and Judlcial officers take o
very lenient view of violations of labourlaws enacted for the benefits of
the workmen and let off the defaulting employers with small fines.:

There havé alio been occasiofis ~where the maglstrate and judicial .
“officers have scotched. prosecutlons and acquitted or discharged
the defaulting employers 0N hypertechmcqhnes This happens

largely because the ‘magistrates and judicial officers are not “suffi-’
ciently sensitised to ‘the importance of observance of Jabour Jaws

with the result that the labour laws are allowed to ‘be ignored and

breached , w1th utter cai]ousness and indifference and thes workmen

bagin to. feei that the defaulting employérs can, by paying a fine which .

hardly touches their pocket, escape from the,arm 'of law and the

- labour laws supposedly énactéd for their benefit are not meant to ~

be observed but are merely decorative appendages intended to assuage
the cofiscience of the workmen. We would therefore, strongly i impress
tpon the magistrates and judicial officers to take a strict view of

“violation of labour laws and fo, impose abéquate punishment on the
_erring employers so that they may realise that it does naot pay to.
commit a breach of such laws and fo deny the benefit of such idwe

to the workmen :
. " N [ ‘.
. . .

. We accordmnly allow this writ pelmon dnd issue- the above
_dm.cnom to the Contrai Govzrnment and the State of Haryana and o

the various authoritics mentioned .in the precec_hng paragraphs of

this judgmsnt so.that these poor unfortunate workmen who lead a -

miscrable existencg in small hovels, exposed 1o the vagaries of weathef,
drinking foul ‘water, brealhing'hedvily duss-laden polluted - air “and

breaking and blasting stone all their life, may one day :be able to -
realise that freedom is not only the manopoly of a few but belongs

to them all and that they are also equally entitled along with others

. to, participate in the fruits of freedom and dcvclopment These direc-

tioﬂs may. be summarised as follows . 4 ‘

(l) The Government of Haryana WJII without any delay and

at any rate mthlhn six - weeks from - today, * constitute .

Vigilance Commitiee in each sub- -division of a district

i view the guidelines given by us in this judgment.

(2) - The GoAve_rnmen_{ of Haryana will instruct the district

magistrates to take up the work of i.dcntiﬁcation.of', ‘bonded

! +

in comp'iance. with. the reudirements of section 13 of the -
. Bonded Labour Systemt (Abolition) Act, 1976 keeping.

_,D‘
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'(3) The State Government as also the Vigilance Committees 3
and the district magistrates will take the assistance of non-
_political social action groups and voluntary agencies for

(4) ‘The Governmeﬁt- of Haryana {vill draw up within a period'-

-

L)
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labour as one of their top priority tasks and to map out

areas of concentration of bonded Jabour which are mostly
to be found in stone quarries and brick kilns and assign
task forces for identification and*reTease ‘of bonded labour

“and periodically hold labour. camps in these areas -with a

view to educating the labourers inter-alia with the assistance
of the National Labour Institute. - -

the purpose "of ensuring implementation of the provisions

of the Bonded Labour System (Abolition) Act, 1976.
L . _

of three months from today a scheme or programme- for
rchabilitation of the freed bonded labourers “in the light
of the guidelines set out by the Secretary to. fhe Govern-
ment of India, Ministry of Labour in his letter dated 2nd
Septemb“r 1982 and implement such scheme or programme
to the extent found NeCessary, :

‘ .

(5 The Central Government and the Govérnmeﬁt of Harvana

 will take all necessary steps for the purpose of “ensuring

“that. minimum wages are paid to the workmen employed

in the stone quarries and stone crushers in accordance
with the principles. laid down in this Juclgment and this

direction shall be carried out within the shortest possible |

. time 'so that within six weeks from today, the workmen

start actually receiving in their hand% a’ wage not less than

the minimum wage.

(6) If pafment of wages is made on truck basis, the Central

H

Government will direct the appropriate officer of  the
Central Enforcement Machinery or any other appropriate
authority or officer to ‘determine the measurement of each

© truck asfo how many cubic {i. of stone it can contain and

print or inscribe such measurement on the truck so that

‘appropriate and adequate wage is received by the workmen

for the work done by them and they are not cheated out
of their legitimate wage.

() The Central Government will direct the inspecting officers

.
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(9)

) th= workmen on a scale of at least 2 litres for every werk- |
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* of the Central Enforcement Machinery or any other apprep-
~riate inspecting officers ‘to’ carry out surprise checks at
least once in a week for the purpose of ~ ensuring that.

the trucks are not loaded beyond their true ‘measurement

capacity and if it is fouad that the trucks are Jeaded in -

excess of the true measuremént capacity, the mcpechr
officers carrying out such checks will immediately bring

this fact to the notice of the appropriate authorities and
necessary action shall ‘be initiaied against the defaultirg

mine owners and/or thekedarS'or jsimadars.

"The Centia.I Gover nment and the Governmenl of Haryana .

will ensure that payment of wages is n"adc dlI’ECﬂ) to the
workmen by the mine les'sef

or at any raie in the presence of a representative ‘of the
mine lesseses or stone crusher owners and . (he inspecting
officers -of the Central Governmént as also of the Govern-
ment of Haryana shall carry out pericdic checks in cvder
to ensurc that the payment of the st,spulfited wage is-made
to the workmen.

The Central Board of Workers Education will organise.

periedic camps near the sites of #tene quariics and stene
crushers in Faridabad district for the purpose of educating
the workmen- in the rights and benefits -conferred upcn
them by social welfare and tabour laws and the progress

~made shail be reported & this Court by the Central Beard

of Workers Education dt fcast once in thice menths.

T

_The Centra! Government ard the Government of Haryana
. will immediately take sieps for the purpcse of ensuring
that the stone crusher owners do net continue to  foul

the air and they adopt either of two -devices, namely,,

keeping a drum of water above the stone crushing machine: .

with arrangement f'o'r coatinuous spraying cf water upon
it or installation of dust sucking machine and a compliance
report in regard to this direction shall be made to this
Court on or before 281 h Fr=bmdrv 1984.” '

The Central Govefnmcm and the Covemmcni of Haryana .-
- will :mmedlateiy ensure that the' mine lessees and stone.

crusher owners: start supplying pure drinking water to

’

and stone crusher owners :

)3

H
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" ¢leaned and refilled every day and the appropriate autho-
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~man by keeping snitabile‘ vessels in a shaded place at _
conveniently accessible- points and such “vessels shall be -

kept in clean and hygienic condition and shall be emptied,

rities of the Central Government® and ' the: Government

©of Haryana will supervise strictly the enforcement of. this

direction and 1n1t1ate necessary action if there is any

- default.

W)

| (13)

The Central Government«and the Govcrnmeni of Haryana
will ensure that minimum wage is paid to the: women and/or
children who look after the vesse]s in which pure drinking
water is kept for the workmen ' -

'The Central Govqrn_me-nt and the Government: of “Haryana :
will- immediately  direct the' .mine ‘lessees and stone

crusher owners to start obtaining drinking water -from

“any vppolluted source or sources ‘of supply and to trans-

port it by tankets to the work site with sufficient frequency

* 50 as to be able fo keep the vessels fitled up for supply of

- clean drinking water to the workmen and the Chief Admi-

(14

. (15)

. 21 of the Mines Act 1952 and Rules 40 to 45A of the Mines
* Rules 1955 are prowded to the workmen not later than

{19

nistrator; Faridabad Complex will set up the points from

-whete the miffe lessees and- stone crusher owners can, if
necessary, obtam supply of potable watér for being carrred

by tankers

The Central Government and the State Government will -
ensure that conservancy facr!rtres ‘in the shape of latrines

and urma!s in_ accordance with the provisions .contained
in. %ecnon 70 of the Mines Act, 1950 and Rules: 33 to 36
of the Mines Rules 1955 are prov1ded at-the latest by 15th

: February ]984

The Centra] Government and the State Government will
take steps to 1mmed1ately -ensure that appropriate and
adequaie medical and first aid facilities as required by section

31st January. 1984

v

The Central Government and the Government, of Haryana
will ensure that every workmen who is required- to tarry -

out bIastmg with explosives is- not only trained under the

LR

o‘ir N
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. Mines Vocatlonal Tralmng Ru]es 1966 but_ also holds A
-first aid qualification and carries a first aid outfit while -
on dﬂty as required by Rule 45 of the Mines Rules 1955 ' -
(17) The Ceritral Government and the State Government will - .
immediately take steps to ensure that proper and adequate - ,
 medical treatment is provided by the mine Ilessees: and B

_ oiwners of stone crushers to the ‘workmen employed by them
.as also. to the members of their families free of cost and
such medical assistance shall be made available tq them

- without any- cost of transportation or otherwise -and the
_.doctor’s fees as also the cost of medicines prescribed by the -
doctors mcludlng hosp1tahsatlon charges, lf any;. shall also C
be telmbursed to them _ . :

(18) The Central Government and the State Govemment will -

. ensure that the provisions of the Maternify ‘Benefit Act
1961, the Maternity Benefit (Mines and Circus) Rules D
1963 and the Mines Creche Rules 1966 where applicable = -
in any patticular stone. quarry or stone crusher are given

. effect to by _the‘mine lessees and stong _éruSher owners.
(19) As soon as any workman employed in a stone quarry or
stone crusher receives injury or- contracts disease in'the E
course of his employment, the concerned mine lessee or '

- "Stone crusher owner' shall immediately: report this fact -
to the- Chlef Inspector -or Inspecting Officers of the Central *
Governmcnt and/or. the State Government and such Inspec- ‘
-tirig Officérs shall immediately provide®. legal assistance .
to the workman with a view to enabling him to file a claim - F -

. for compensation before the appropriate court or authority
‘and they shall also ensure that such claim ‘is pursued -
‘vigorously and the amount of compensatlon awarded to the
workman is secured to hlm

t

(200, The' Inspecting Ofﬁoers' of the Central Government as G-
also of the State Government will visit each stone quarry e
or stone crusher at least once in a fortnight and ascertain
-whether there is any workman-who is injured or who is
suffering from any discase or illness, and if so, they will
immediately take the necessary steps - for the purpose of H
provxdmg medlcal and legal assnstance '

*

* . ) |
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1f the Central deernmeht and the Government of Haryana

fail to ensure performance of any of the obligations set

We

-out in clauses 11, 13, 14 and 15 by the mte lessees and

stone crusher owners within the period specificd in those

respective clauses, such obligation or obligations to the

extent to which they are not performed shall be carried

out by the Central Governmept and the Government of :

Haryana. -

also appoint Shri Laxmi Dhar Misra, Joint Sectetary i
the Minisiry of Labour, Government of India as a Commissioner.
_ for the purpose of carrying out the following assignment . -

(aj |

[

He will visit the stone quarties and slone crushers in, Favida- ‘

bad district and ascertain by enquiring from the labourers
in each stone quarry or stone crusher in the manner set but

~ by us whether any of them are being forced to provide

labour and are bonded labourers and he will prepare in
respect of each stone quarry or stone crusher a statement
showing the names and particulars of those who, according
to the inquiry made by him; are bonded labourers and he

will also ascertain from thém whether they want to contmue'
.to work in the stont quarry or storfe crusher or they want

to g0 away and if he finds that they want to go away, he
will furnish particufars in regard to' them to. the District

: Magistrate, Faridabad and the District Magisttate will,

on receipt of the particulars from Shri Laxmi Dhar Misra,
make necessary arrangements for releasing them and

“provide for their transporation back to their homes and

)

for this' purpose the State Government will make the
requisite funds available to the District Magistrate.

He will also enquire from the mine lessees and owners

of stone crushers as also from the thekedars and jamadars - :

whether there are any advances made by them to the

‘ labourers working in the stoné quarries or’stone crushers

©

and if so, whether there is any documentary evidence in
support of the same and he will also ascertain what, accor-

" ding to the mine 1essees and owners of stone crushers or
the Jamadar or Thekedar are’ the amounts of loans still -

remammg outstandmg against such labourers.

He will also ascertain by carrymg out sample check whether
the workmen cmployed m dny partlcular stone quarry

W
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‘or stone crusher are actually in receipt of wage not less
than the minimum wage and whether the directions given
in this order in.regard to compuiation and payment of'
minimum wage are bemg 1mplemented by ‘the authorltles

He w1]l conduct}.an inquiry in each of the stone quarries’

and ‘stone”crushers in Faridabad District for-the purpose
of ascertaining whether there are any contract labourers
or inter-State migrant workmen in any of these stone.
quarries or stone crushers and if he finds as a Tesult of
his inquiry that the Contract Labour Act and/or the Inter-

State Mlgrant Workmen Act is applicable, he will make

a report to that effect to the Court.

He will ascertain whethel ‘the’ dlrectlons glven by us in

this ]udgment regdtding effective arrangement for supply .
of pur¢ drinking water have been carried out by the mine. .

lessees and stone crusher owners and putre .drinking water
fras been made available to the workmen in accordance

with those directions.

"He will also ascertain whether the mine lessees and owners
~of stone crushers in each of the stone quarries and stone

crushers visited by him havescomplied with the directions
given by us in_ this judgment regdrdmg p10v1sloa of con-
servancy facilities. g

.Hc will also ascertain whetlier the directions given by us

in this Judgment in regard to provision of first aid facilities
and proper and adequate medical treatment _including
hospitalisation to the workmen and the: members of their
families are being carried. out by the mine lessees. and stone

crusher ownoers and-the necessary first aid facilities and -

proper and adequate medical services includifg hospitalisa-
tion are provided to the” workmen and the members of
their families.

He will also @nqui}e whether the various other directions -

given by us in this judgment have been and are being

carried.out by the mine lessees and stone crusher owners.

‘ Shr1 Laxml Dhar Misra w:ll carry out this assignment cntlusted
« to him and make his report to the Court on or before 28th February
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‘]984‘ It W, :ll be open to Shn Laxmi Dhar Mlsra to take. thc assis- -

‘tance of such other. person or persons as he thinks fit including officers
. or employees in the Miristry of Labour or in the Ministry of Mines, .
who may be made available by the higher authorities. " If Shri Laxmi -

Dhar Mista finds it necessary, he may request the Court to extend
the time for submitting his report by addressing a letiér to the Registry

~of the Court. The State of Haryana will depos1t a sum of Rs. 5000
- within two weeks from today for the purpose ‘of meeting 1he costs

and out. of pocket expcnses of Shri Laxmi Dhar Mlsra

Wc have no doubt that 1fthesc dlrectlons given by us are honest]y

and smcere]y carried out, jt w1]1 be p0531ble to improve the life con-
ditions of these workmen and ensure social jJustice to them so that
they may be able to breathe the fresh, air of social and econcmic
freedom. The Central Goévernment and the State of_Haryana will
pay to -the petitionier’s advocate a sum of Rs. 5000 by way of costs;
We are grateful to Mr.. Govind - Mukhoty for rendériffg " valuable

assistance to-us in 1111% case.

PATHAK 11 have. read the Judgmcnls pl’epdi‘ed by my brothers

.Bhagwatl and AN, Sen, and, while ] agree with:the directions pro-

posed by my brother Bhagwatl T think it proper, because of ‘the

1mp0rtance of the quesllons which arise in such maiters, to set forth B

my OWN VIEWS.

l_’ublic interest ]itig'atid_n in ils present form constitutes & new -
“chapter- in our judicial- system. 1t has acquired a significant degree
of - importance in the _]LlrlSpl‘udBnCC practised by cur courts ‘and has

evoked a lively, if somewhat controversial, response in legal circles,

. in the media and among the general public. in the United States,
A_th is the name “given to efforts to provide legal represcntation to .
" groups and interests that have been unrepresented or undei- represented ,
“in the legal process. . These include not:orily {he poor and the dis- .-
. advantaged bute.ordinary citizens who, because’ thcy cannot afford
- lawyers to represent them, have lacked access to courts, administrative

agencies and other legal forums. in whioh basic_policy decisions affec-

" ting their intérests are made”. " In our own country, this new class

of lmgatlon is justified by its protagomsls on the basis generally of

vast areas in our population_of illiteracy and ‘poverty, of sccial and

economic backwardness, and of an insufficient awareness and-apprecia-
.

" 1. Mitchell Rogovin : Pubhc Interest Law, .
The Next Horizon, Amemcan Bar Association Journal 1§77 p. 334

e

—
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 tion of individnal and collective rights. These . handicaps have denied

" millions of our counlrymen access to justice, Public interest litigation
is said to possess the potentiai of providing such access in the milieu -

" of a new ethos, in which part;cqutmg scctors in the administration

of justice co-operate in the creation ‘of a system which promises Jégal
relief without cumbersome formality and heavy expenditure.” In
the result, the legal organisation has taken bn a radically new dimension

and correspondingly hew. perspectwes are opening up before

judges and ' lawyers .and State Law agencies in the tasks before them.
A crusadmg zeal is abroad, v1ewing the, present d@s an opportumty

. to awaken the political and !egal order to the objectives of social

justice projected in our constitutional ‘system. New slogans fill
the air, and new phrases. have entered the legal dictionary, and we

hear of the*® Justmmg system” being galvapised into supplying justcic .
“to the socio-economic disadvantaged. These urges are responsible

for the birth of new judicial concepts and the expanding horizon
of juridical power Theéy claim fo represent an increasing emphasm
on social welfarc and a progresswe humanitarianisny,

_On the oths;r* side, the attempt_s of the judge 'and the lawyer:
. are watched with sceptical concern by those who see ifterference
“by the courts in public interest litigation as a series of qUIXOth forays

in a world of unyielding and harsh reality, whose success in the face

of oppos1tmn bolstered by the inertia and apathy of centuries is bound .

to be limited in impact and brief in duration. They see judicial

-endeavour frustrated by the lmmobdlty of public concern ‘and a
“traditional resistance to change, and beheve that the temporary success
. gained is doomed:to waste away as a mere Tipple in the vastness of a .

giant slow-movmg society. [Even the optimistic sense danger to

the credibility and legitimacy of the existing judicial system, a feeling®

contributed no doubt by the apprehension that the region into ‘which

the judiciary has ventured appears barren; uncharted and unpredic-
" table, with few guiding posts and direction finding principles, .and =~
 they fear that a traditonally proven legeal structure may yield to the

anarchy of purely.emotional impulse,” To .the mind trained in the -
certainty’ of the law, of defined principles, of binding precédent,
- and the common law doctrine of Stare decisis. the future is fraunght’

with confusion and disorder in the “legal world and severe strains
in the constltutlonal system. At the lowest, there is an uneasy doubt
about where we are go;ng

v Amidst'this welter of agﬂated conﬂoversy ] thinkit appropnale'

*t%sgt down a few cons1derat10ns ‘whizh seem to me relevant if pubhc

.- o ©
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interest litigation is to command broad acceptance. The history
-of human experience shows that when a revolution in ideas and in

action enters the life of a nation, the nascent power so released possesses *

the potentldi of throwing thé prevailing social order into disarray.
In a changing society, w1sd0m dictates that referm should emerge
in the existing polity as an ordered change produced through its

_institutions. Moreover, the pacé of change needs to. be handled'

with care lest the mslltutlons themse]ves be. endangered

In his Law in the Modefn State Leon Duguit observud “Any
system of public law can be vital only so far as it is based on a given

sanction. to the following rules » First, the holders of power cannot

.do certain things; second, there are certain things they must do.”®
‘Traditional , legal remedies have been preoccupied largely with the
> first rule, It is recently that the second has begun substantially

to cngage the functional attention of the " judicial administration,
In the United States, the Warren Court achieved a remarkable degree
_of success in decreemg affirmative action programmes for the benefit
of minorities and other socially . or . economically dlsadvantaged
interests through the avenues of -public law. .In India, we are now
begmmng to apply a similar concept of constrtutmnal duty

»

Until the arrival of public mterest lmganon civil 11t1gatmn

“was patterned exclusively on the- traditional. model. The traditional
conception of adjudication believes a suit to be a means for settling -

disputes between private parties concerning their private rights. In

-the usual form, the suit is an organised proceeding between -two
individual cortestants. It deals with a definite framework of facts

requiring identification through porinciples codified by statute and

. oit the basis of which the right-obligation relations between the parties

are detérmined, culminating in the grant or denial of relief by the
Court. 1t'is a proceeding confined to the partJes, on whose volition
" depends the fact material-brought on the record, with the judge sitting
over the contest as a mere passive neutral umpire. J udlmal_lnlhatlve

has no significant role. - ‘ . 7 .

" The rigid character of civil litigation conceived as a contests

‘between two individual parties representing their personal interests -

has been allowed to expand into a representative proceeding
~where a person can, with the permission of the Court, Tepresent
others also having the same inferest although not named in the

(). - p. 26. .
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suit, And the disability, temporary or perrﬁanent of a petson

whose legal right is violated, enables another to represent hig interest
in a judicial proceeding. They are cases where hext inends are .

permitied by the Court to act for minors and persons of unsound
mind, where a person may petition ..for the release of an-illegally
detained individual, and where a minority sharchelder, complaining

of an ultra vires transaction by the management of a company, can

sue in the name of the company, Intervenors are allowed to
participate in a proceeding . involving the decision of legal
questions; affecting their interests. A rate payer of a local
authority has been held entitled to challenge its illegal action.

A person conferred by statute the right to participate 1n the’

decision-making process of a statutory authority is entitled 1o seck

relief against such’ decision. -In S.P. Gupta v. Union of India, "

this Court has laid down that its Junsdlctmn can be invoked by a third

party in the case of violation of the constitutional righits of another

person or determinate class of persons who, by reason of poverty,
helplessness, disability or social or.economic disadvantage is unable
to move the Court personally for relief. The Court observed further
that whete the public injury was suffered by an indeterminate class
of persons from the breach of a public duty or from the violation of

a censtitutional provision of the law, any member of the public havm g

sufficient interest can maintain an action for judicial redress for such
public injury. The principle was qualified by the -reservation that

~ such petitioner should act hona fide and not Jfor persenal gain or

private profit, nor be moved by political or other oblique motivation.

The doctrine of standing has thus been enlarged ip this' country to
provide, where reasonably possible, access to jUS’i_ice‘ fo large sections .

of pzople for whom so far it had been a matter of despair,

1t is time indeed for the law'to do-so. In large measure, the
traditional conception of adjudication represented the sccio-economic

~vision prevailing at the turn of the century. The expansion of go-

vermental activity into the life of individuals through progranfmes
of social welfare and development had not yet been foreshadowed.
An envir’énment permeated. by the. doctrine of lagissez faire shapéd
the devclopment of legal Junsprudence But soon, progréssive social

~ " and economic forces began {o grow stronger and mﬂuence the minds

of people, and governments, in response to the pressures of egali-

tarian and socialist-oriented urges, began to enter increasingly upon.
. socio-economic programmes in which législation and. the courts

H
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‘constituted the principal instruments” of éhango. The - movément
acceleratéd with the close of the Second World War, and a character * -
of human rights was written into the political constttutlons adopted

by most nations emerging from colontal rulé even as, on another

* plane, it altered our basic conceptlon of mternat:onal law. "In India,

as the consciousness of social justice spread though our multi- ]ayered

socnd[ order, the courts ‘began to come under increasing pressure .
-from social action groups petitioning dn ‘behalf of the underprm]eged

and -deprived sections of society for the f ulfilment of their asplrauons
It is not -necessary to- detail the number of cases. of pubhc interest .
IJttgatton which+ have entéred this Court. It is sufficient to point

‘out’ that, despite the varying fortune of those cases, public interest

litigation constltutes today a s1gn1ﬁcant segment of the Court 5 docket

ln the- debatc before us, quest:ons of substdntxal importance -

'havc been raised by learned counsel, questions which go to the pro-
" cedure adopted by the Court arid the manner of the exercise of 1ts

constltutlonal powers “

This'potiti'o'n invokes the jurisdiction of the Cotrt under Article

: 32 of the Constitution, which confers the ‘guaranteed right to move

this. Court by appropriate® proccedmgs for the-enforcement of funda-
mental rights. The right exercised is a right to a. constitutional remedy
and the _]llI‘lSdlCthIl invoked is a constitutional jUIISdICtIOH Bearing

:thlS in mind, we must. also take- ‘into account that the provisions of ’
“Article 32 do not spemﬁcally mdlcate WhO can move the Court.
_In the absence of 4 confining provision=in that respect. It is plain

that a petitioner may be anyone in whom the law recogmses a standmg

‘ to mamtam an action of such nature.

As i"egards the-form of the proceeding and its character, ATticle®

32 speaks generally of 'a “appropriate plocecdmgs Tt should be a
proceeding which can appropriately lead to’an adjudlcatlon of the

* clairh made for the enforcement of a fundamental right and can resu]t
" in the grant of effectlw relief.  Article 32 speaks of the Court’s power

“to issue dlrcctlons or orders of writs”, and the specific feference

S to ¢ wnts in the nature of habeas corpus, mandamus; prohibition,

quo warranto and cettiorari” is by way of illustration only. They
do not exhaust the content of the Court’s power under Artlcle 32,

,E-ntering not,into a more 'controwersial atea, it is_approprlatc
to. consider the nature of the procedure whichi the court may adopt
under Arti_cl¢,32 of the Constitution. So fur-as she traditional private
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_law is concerned, . the procedure_ follows, the accepted pattern and .

traditional forms associated with it, - There can be litfle dispute

-there, Does public interest litigation® call -for somewhat different

K}

“petition from a person, whose antecedents and status are unknown
or so.uncertain that no sense of responsibility can, without anything
. more, be attributed to the commumca{tlon There is good reason’

considerations ? ‘Before dealing with this aspect.. however it s
necessary to touch on two fundamental matters. :

“

First as .to the p'etition A practice’ has grown in the public

of invoking the jurisdiction of this Court by a simple letter com-. '

plaining of a’ legal injury fo the author or to. some other person or .

group of persons, and the Court has treafed such letter as a petition
under Article 32 and entertamed the procecdmg without anything

more. It is only compara_tlye]y recently- that the Court -hds begun

to call for the filing of a regular petition on the letter. I sce grave

danger mhcrent in a practice where a mere letter is'entertained asa

for the insistence on a document being set’out in-a form, or accom-
panied by gvidence, indicdting that the allegations made in it are

care and caution to verify those allegations before makmg them.
A plaint instituting a suit is required by the Code of Civil Procedure
to conclude with a clause. venfymg the pleadings contained in -it.

A petition or application filed in court is required to be supported' :
- on affidavit. These safeguards are necessary because the dociment,
a plaint or petition or application, commences a course of litigation .
" involving the.expenditure of public time and pubhc money, besides -

* in appropriate cases mvolvmg the issue of summons or notice to the

defendant or respondent to appear and contest the ‘procéeding. Men

. are busy conducting the affairs of their daily lives, and no one occupied
_ with the responsibilities and. pressures of présent day existence wel-

comes being. summoned to a law court and involved in a ligitation.
A’ document making allegations without any proof whatever of

responsibility ‘can conceivably constitute “an abuse of the proce_ss'
. of law. There is good reason, I think, for maintaining the rule that,

except in special circumstances, the document petitioning the court
for relief should be supported by satisfactory verification. This
requirement is all the greater where petitions are- received by the
Court throﬁgll the post. It is never beyond the bound of possibility

- that an unverifiecd communication recejved through the post by the

) court may in fact have been employed mala fide, as an instrument

of coercion or blackmail or other obhque motive against a pErson
hamed therein who holds a posmon of honour and Tespect in socmty

~ made with a"sense of responsibility by a person who: has taken due’

.

H
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The Court must be ever vigilant against the abuse of its process. It .

cannot do that better in this matter than insisting at the carliest stage,
and before issuing notice to the respondent, that an dppropriate
verification of the allegations be supplied. The requirement is
imperative in private law Eitig'ltirm Having regaid to its nature and
purpose, it is equally attracted to public interest htsgatmn While

. this Court has readily acted upon letters and telegr ams in the: : past,

there is nead to insist now on an appropriate-verification of the petition
of other communication before acting on it. As T have observed

earlicr, there may be exCeptionai circumstances which may justify 7

a waliver of the rule. For example, when the habeas corpus jurisdic-

tion of the Court is invoked. For in-all cases of illegal defention

there is no doubt that the Court must act with spced and readiness.

Or when the authorship of the commuhication is so impecable and .

unquestionable that the aguthority of its contents may reasonably
e accepted prima facie until rebutted. Tt will always be-a matter
for the Court to decide, on what pstition will. it reqmre verification
and when will it waive the ru'e.

‘ _: Bes.id_es‘this, there is another matter which, altfough on- the
surface’appears to be of merely technical significance, merits more

than passing attention. 1 think the time has come (o state clearty .

that.all communications and ptitions invoking. the jurisdiction of

the: Court must be addressed to the entire Court, that is to say, the -

Chief Justice and his companion Judges. No such .communication
or pstition can properly be addressed to a particular Judge. When

. the jurisdiction of the Court is invoked, it is the jurisdiction ol the

ehtire court. Which Tudge or Judges will hear the case'is exclusively
a mattst concarning the internal regulation of the business of the

Court, intsrferenze with which by a litigant or member of the public '

constitutes ;he grossest tmpropricty. 1t is well cstablished that when
a division of the Court hears and decides cases it is in law regarded
as a hearing’ and a decision by the Tourt “itsell.  The judgment
pronounced and the decree or order made are acts of the Court, and

~accordingly they are respected, - obzyed and enferced thrcughout:
the land. Tt is only right and proper that this $hould be known

clearly to the lay public. Communications and petitions addressed
to a particular Judge are’improper and- violate ‘the institutional per-
sonality of the Court. They also embarrass the judge to whom they

“are personally addressed, The fundamental coneeption of the Court

must b2 tespected, that it is a single “indivisible instituticn, of united
purpose and existing solely for the high constitutional functions for
which it has besn creftted The conception of. the Couxr as a foose
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aggregate of individual Judges, to one or more of whom judicial -

access may be partlcularly had, undermines its very exlstence and
- endangers its proper and effective functioning.

I shall now turn to the character and incidents of the procedure

power cxercised by it during the proceeding. - In public interest
litigation, the role held by the Court is morc assertive than in tradi-
tional actions. During the regime of the Warran Court in the United

" - States, it. proceeded to the point.where affirmative programmes werg
.envisaged, ‘and .the relationship between right and ‘remedy was freed

from the rigid intimacy which constitutes a fundamenta! feature of
private law litigation. While remedial procedure. was fashioned
acgording to the demands of the case and varied from stage to stage,

*_open to the Court in public inferest litigation and th¢ nature of the

in the shaping of relicf the court treated with the future and devised -

a' code of regilatory action. Viewed in that context, the role. of the

Court is creative rather than passive and it asseums d more positive

attitude m determmmg facts St .

.~ Not inf‘requentl'y public interest litigaticn affects the. rights of -
persons ot before the court, and in shaping the retief the coyfl must .
invariably take into account its impact on those interests.  Moreover,”

* when its jurisdiction is inyoked on behalf of a group, it is as well

to remember that differences may exist in content and emphasis

between the claims of different sections of the group. For all these ‘
reasons the court must exercise the greatest caution and adopt pro--

cedures ensuring sufficient notice. to all interests likely to be aflected.
Moreover, the nature ‘of the 'litigation sometimes - involves - the
continued intervention’ of the court over a period of time, and the
organising of the litigation to ‘a -satisfactory conclusion calls for

judicial statesmanship, va close understanding of constitutiorial and

legal values in the context of contemporary social forces, and a judi-

cious mix of restraint.and activism determined by the dictates of

existing realities. ~Importantly, at the same timfe,-the Court must
never forget that its jurisdiction extends no farther than whe legitimate

limits of its constitutional powers; and avoid trcsp‘ISSlng into political-+

territory which under the Constitution has been appropriated to
other organs of thé State. This last aspect of the matter ca]]s for
more dctat]ed consxderatlon Wthh will be attemptcd later. .

©. The procedureé adopted by the Court in cases .of public interest -

litigation must of course be procedures designed and .shaped.by the
Court with a view te resolving the problem presented before it and

~
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A _deterﬁiining the ha,:tule and. extent of relief accessible in the c’irc'u'mé-

“tances.. On the, considerations to which T have adverted earlier,

v . -the Court enjoys a degree of ﬁexlblllty unknown to the trial of tradi-
" ‘tional private law litigation. But I think it. necessary to emphasme

* that whatever the brocedure adopted by the “court it must be pro-

~cedure known to judicial tencts and characteristic of a judiciat pro- -

B ceeding. ~There arg, methods and ayenues of procuting, material

“available to executive. and ]egmlatwe agencies, and often employed .
by them for the efficient and effective discharge of the tasks before -
. e them.” Notall those methods-and avenues are available to the Court.

_The Couirt must ever remind itself that one of the indicia identifying

Vit as a Court is._the nature and character of the procedure adopted-
. € byitin dztermining a controversy. It is in that sense llmlted in the
" evolution of procedures pursued by it in. the process of an adjudication ~

ad in the grant and ‘execution of the retief. Légal jurisprudence

~has_in its ‘historical development identified certain_fundamental prin-

ciples which form the essential constituents of judicial procedure.

'Thev are emploved. in ‘every judicial proceeding, and constitute the .

D_ + basic mfrastructurr, along whose channels flows the - powcr of the

Court in the process of adjudlcatlon
. +

‘What should be the conccwab]e framework of pracedure in -

public interest litigation ? This question does nof admtt of a clear cut

. answer, As I have observed- earlier, it is not possible to envisage
E_ © a defined pattern of procedure applicable to all cass. *Of necessity
* the pagtern which' the Court adopts- will vary with the circumstances

‘ of each case. But it seenfs to me that on¢ principle is clear. 1f there

1s a statute préscribing a judicial procedure govermng the partlcular'

case the Court must follow such procedure. It is not open to the

, . Court to bypass the statute and evolve a different procedure at variance
F . with it. Where, however, the procedure prescribed by statute s
‘ mcomp!ete or insufficient, it. will be open io the Court to supplement

it by evolvmg its own rules. Noncthe!,ess the supplementary pro- -
~cedure must conform at all stages to the principle$ of natural justice. -
There can e no déviation from the principles of natural justice and -

«rother well accepted procedural norms. characteristic of a: judicial

G‘ proceeding. They constitute an entirc code of general principles’ of .
T procedure tried and proven and halllowed by the sanctity of common -

“and consistent acceptance during long vears of the historical develop»

ment of the law. The general principles of law, to which reference
is made here, command the confidence, not merely of the Judge and .

- H ‘the lawyer and the parties to the litigation; but supply that basic
© - credibility to the JudJCia_l, proceeding which strengthens public faith

-

o
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in the Rule of Law. They aresrules rooted in' reason and fairplay,
‘and their governance guarantees a just disposition of the case. The
court should be wary of suggestions favouring novel’ procedures in’
'cases where accepted procedural ques wﬂl suffice.

Turning now to the nature and extent of the 1chef which can
be contemplated in public interest.litigation, we enter into an area !
at once delicate and' sensitive and fraught with grave implications. .-
Article 32 confers the’ widest amplitude of power on this Courf in
the matter of granting relief. It has power to issue “directions or
orders or writs”, and ther is no specific indication, no express lan'guage
limiting or circumscribing that power. -Yet, the power is’ limited
by-its very nature, that it is judicial power. It is power which per-
tains to the judicial organ of the State, identified by the very nature
of the judicial institution. . There are. certain fundamental constitu-
tional concepts which, although elementary, need to be recalfed at
times. Tiz Constitulion envisages a broad division of the power
‘of the site  Litween the legislature, the executive and the judiciary.
Although the division ig not-precisely demarcated. there is general
acknowledgin:rt of its Hmits. The limits car & gath i from the
written text of the Const'tzVion, from conven. 'nns .0 ¢ _cnalitutional
practice, and from an entit> array of iu “1 de. el The con-
- stitutional lawyer concod $ a certain measurc of overlapping in
functional action dmong the three organs of the Sate. Eul there
is no warrant for assuming ‘a gfometrical congruence. It is
common plgce that while the o OISlature enacts the law, the executive
implements it and the court interprets it and, in doing so, adjudicates
on the validity of executive action and, under our-Constitution, even
judges the validity of the legislation itself. And yet it is well recog-

power, the executive' possesses a ~measure of both legislative an
judicial functions, and the court, in its duty of interpreting the: law,
accomplishes in it§ perfected action a marginal degree of legislative
“exércise. Nonetheless, a fine and delicate balance is envisaged under
our Constitntion between these primary institutions of the State.
In . similar Constitutions elsewhere the courts have been anxious
to maintain and preserve -that balance. An example is provided
by Marbury v. Madisan™ 1 do not mean to say that the Court
should: hesitate or falter or withdraw from the exercise of its jurisdic-
tion. . On the contrary, it must- plamly do its’ duty under the Con- - -

stitution.  But I'do say that in every case the Court Shouid determine |

(s Us. [1 Cranch] 137 [1803].
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the true fimits. of its Junsdxc‘uon and ‘havmg done so, it should take
_ care to remam w1th1n the restraints of its _}u!‘lSdICthIl

.

- This aspect of Court action assumes éSpecial significance in

~ public interest litigation. Tt bears upon the Iegltlmacy of the judicial
~inétitution, and. that legltimacy is affected as much by the solution

B ‘presented by the Court in. resolvmg a controversy as by the manner .
in which 'the sclution is reached In an area of judlc:ta] functioning
. where judicial activism finds room for play, where constitutionel
adjudicatior. can become an instrument of social poticy forged by the

parsorial political philosophy of the judge, thls is an 1mporrant con-'
_ 31derat10n to. keep in mlnd

“sWhete the Cour‘t‘embarks upon affirmative action in the attempt
to renfedy a “constitutional imbalance "within the social order, few -
critics will find fault with it so long as it confines ifself to the scope
. +of its legitimate authority, - But. there is always ‘the possibility, in

- public interest -litigation, -of succumbing {p .the temptation- “of’
crossing into territary which’ properly pertains to the Legislature or
to the. Exccutive Government. For in. most cases the jurisdiction
of the ‘Court is.invoked when a ‘default occurs in executive adininistra-
“tion; and: sometimes where a void in community hfe remains unfilled
by. leglslatlve action; The resuitmg public. grievarice finds expressmn‘
through social action groups, which consider the Court an appropriate
» forum for removing the deficiencies. - Indeed, the citizen, seems 1o
- find it ‘mpre convenient to apply to the Court for the. vindication

“of constitutlonal ‘rights than appeal to the executlve or leg:slame
organs of the State : :

In thie pro.,ess of correctmg executwe error or removing leglsld—
tive omission the, Court can so easily find itself ‘involved in policy
"making of a quality and toa degree characteristic of political autho-.
ity and indetd run the risk of being mistaken for one.  An-excessi-
vnly political role identifiable with pohtlcal governance betrays the
* Court into functions alien to, its fundamental character, and tends
to destroy the delicate balance envisaged in our constitutional system.
between its three basic institutions. The. Judge, conceived in the
true classical mould, is an impartial arbiter, 'beyond and above political
bias and prejudics, functioning silently in accordance with ithe Con-
stltutlon and his judicial concience. Thus does he maintain  the _
Iegitlmacy of the institution he serves 'ind honour ‘the trust wh;ch,'
bis ofﬁw has reposed i 1n him. - -
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The aﬁ‘irmatlve schémes framed in public interest hugatmn

sections of people, some of whom havé had-no voice in the decisiom,

are shaped and ordered by mandatory Court  action extending -
~ into the future.- In that context, it is as well to remember that public.

approval and public consent dssume material importance. in its

. by the. Court sometimes require detailed ‘administration under con: -
- stant judicial supervision ovér protracted periods, The lives of large

successful 1mplementatlon In "contrast with - pohcy making by’

legislation, where a large body of legislators debate on a proposed
legislative enactment, no such visual impact can be pefceived when
judiciat decrees are forged and fashioned by a few judicial personages
in the confines of a Court. The mystique of the robe, at the stage
of decision-making, is associated. traditionally with cloistered secrecy

‘and - confidentiality and the end-result commonly iSsues as a final

definitive act of the Court; Tt is a serious question whcther in every.

‘case the same awesone respect and reverence will - éndure during

dxﬁ‘erent stages .of affirmative action seekmg to regulate the lives of -

- -

There is good reason to suppose that treatmg w1th public mtercst

© - litigation requires more than legal scholarship and a knowledge of

textbook law. It is of the utmost importance in such cases that
when formulatlng a scheme of action, the Court must have due regard

" to the- partlcular circumstances of the case, to fsurroundmg realities
"including the potential for successful implementation, and the like-

lihood and degree of response from the agencies on whom the imple-
there will be neither precedent nor settled practice to add ‘weight

similar cases in other countri¢s can afford little support. The success-
ful implementation of the orders-of the Court will depend upon the

_ large numbers of . people, some of whom never part1c1patcd in-the -
" 'judicial process.

- mentation will depend. In ‘most cases of public interest litigation,

and force to the vitality of the Court’s action. The example - of

particular social forces in_ the backdrop of focal history, the prevailing - =

gconomic pressures, the duration of. the stages involved in thé imple- .

mentation, the momentum of success from stage to stage, and accep-
tange of the Court’s action at all times by those mvolved in or aﬁ"ected
by it. - '

-

An activist- Court,. spearheadiog the movement £or the develop-

mé'nt‘and‘extension of thepiﬁzen’s constitutional rights, for the pro-
tection’ of individual liberty and for the. strengthening of the socio-

economic fabric in compliance with declared constittional objectives,

will nead to move with a degree of judicial circumspection. In the
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centre of a social order changing with dynamic pace, the Court

needs to balance the authority of the past with the wrges of the future, .

‘As far-back as 1939, Judge Learned Hand"’ observed that & Judge

- “must preserve his authority by cloaking himself in the majesty of

an over-shadowing past; but he ‘must discover some COMPpOSition
with the domindnt needs of his times”. In that task the Court myst

_ever be conscious of the constitutonal truism that it poSSesses the )

sanction of neither the sword nor thé purse and that its strength lies

basically in public conﬁdence and support, and that consequently.
" the legitimacy of ifs acts and decisions must remain beyend all doubt.
" Therefore, ‘whatever the case befote it, whatever the context of facts

and legal rlghts. ‘whatever- the social and economic pressures of the
times, whatever the personal philesophy of the Judge, let it not be

- forgotten that the essential identity of the institution, that itis a churt,
“must remain preserved so that every action of the Court is informed
. by the fundamental norms. of law, and by the principles embcegied

in the Constitution and other sources of law. -If its contrlbu.xon to
the Jurisprudentlal ethos of soclety is to advance our constitutlonal

objectives, it must function in accord with only those priniciples

which enter into the composition of judicial action and give to it its
essential quality. In his perceptive Lectures entitled “The Warren
Court: Constitutional Decision as ‘an Instrument of Reform”‘”
Professor Archicald Cox pomtedly observes
“Ab1hty to ratxona!fse a conslitutional judgment in terms
of principles referable to accepted sources of law is an essen-
tial, major elemént of constitutional adjudication. It is
one of the ultimate sources of -the power of the Court—
including the power to gain acceptance for the occasional
great leaps forward which lack such justification. Constitu-
tional government must operate by consént of the governed.
. Court decrees draw no authority from the participation -
of the people. Their power to command consent depends
_ upon more than habit or even the deserved prestige of the
_justices. It comes; to an important degree, from the con-
" tinuing force of the rule of law—from the belief that the
~ major Iinfluence in judicial decisions is not fiat but principles
which bind the. judges as well as the litigants and which apply
< consistently among all men today, and also yesterday and _
- tomotrow”.

(1) 52 Harvard Law Review 361 [1939].
(2) Harvard University Press [1968], p. 21.
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 There is great merit in the Court proceeding to decide an issie
on the basis of strict-legal principle and avoiding carefully the influence
of purely emotional appeal. For that alone gives the decision of
the Court a direction’ which is certain, and unfaltering, and that
particular permanenee in. legal jurisprudence which makes it a base
“for the next step forward in the further progress of the Jaw. Indeed,.
both certainty of substance and certainty of direction are indispensable

' requiremsnts in the development of the law, and invest it with the

credibifity which commands public confidence in its legitimacy..

This wérning' is of especial significance in these times, during
a phase of judicial history when a few social action groups tend to
show evidence of presuming that in every case the court must bend
and mould its decision to popular notions of whxch way a case should
be - decxded

I have cndeavoured by these observations to indicate some -
~of the areas in- which the Court should move w1th caution and cir-

cumspaction when addressing itself to public: interest litigatiqn. « As new
~ areas-open before the. Court with modern developments in jurisprudence
in 2 world more sensitive to human rights as well as the impact of
technological progress, the Court will become increasingly conscious
of its expanding jurisdiction. That is inevitable. But its respensi-
bilitigs are correspondingly great, and perhaps never greater than
now. And we must remember that there is no higher Court to correct
our errors, and that wé wear the mantle of infallibility only because
~ our decisions are finai. That we sit at the apex of the judicial adminis-

tration and our'word, by constitutional mandate, is the-law of the
land can induce an unusual sense of power. It is a feeling we must
guard against by constantly reminding oursclves that every decxston
must be guided by reason and by judicial principles.

My brothers have dealt wit’h the preliminary objections raised
by the respondents to the maintdinability of this proceeding. On
the considerations to which T have adverted earlier T have no hesita-

" 'tien in agreeing with them that the preliminary objections must be

- rejected. I have go doubt in my mind that persons in this counfry. -

obliged to serve as bonded labour are entitlted to invoke Article 23
of the Constitution. The provisions embodied in that.clause form a
vital constituent of the Fundamental Rights set forth in Part III of
the Constitution, and their "violation attracts properly the scope of
Article 32 of the Constitution. I also find difficulty in upholding
the objection by the respondents to the admissibility and relevance .

A

B

<

H



- 166 o _' . - SUPREME COURT REPORTS - * '[1984'1 7 SCR,

‘A-- - -of the material consisting of ‘the report of the two advocatés and of

A Dr. Patwardhan appomted as Commissioners, It is true that the
j&ports of the said. Comrmss:oners have not been tésted by CIoss-
_examination, but then the record does not show whether any attempt
_was made by the’ respondents to call them for cross- cxamination.” .
The further question whether the appointment of the Commissioners

B - falls within the terms of Order XLVI of the Supreme Court Rules

: . 1966 is of technical significance only, because there was inherent '

" power in the Coutt, in the particular arcumstanccs of this case, to’
take that action. 1 have alréady set forth earlier my views. in respect
of the nature and forms of procedure open to the Court in pulflic

" interest litigation and I need not elaborate them here. I may add,

-G however, tliat the Court would do well to issue noucc to. the respen- .

.dents, bafore appomtmg any, Commissioner, in those cases where

there i 1s little upprehen ston’ of t11c dlsappearancc of. ewdcncc ‘

Ou ‘thie merits-of the case [ ﬁnd mybelt in agleement with my3
brother Bhagwati, both in regard to -the operation of the various
‘D §tatutes as well as the directions proposed by him. The case is one
_of considerable importance to a.séction of our people, who pressed
_ by the twin misfortunes of poverty and nuteracy, are compelled toa
‘condition of life which Iong since should have ‘passed into hmtory
© The contmued existence of such pockets of oppression and raisery
do no justice to the promises and assurances extended by our Con-
3 O st:tumon to its CltlZBllS

" AMARENDRA NaTH SN, J. The relevant facts have been fully.
_set out'in the judgment of my learned brother Bhagwati; J. My leamcd -
_ brother has also recorded in his judgment the varicus’ contentlom
_ which were urgf*d before us in this writ pctmon

T

, A p1e11mmary Ob_]f:CtIOIl was ralsed by Shri K. L. Bhagat
Additions! Solicitor General of India and also by Shri Phadke, learned
* -counsel appearing on behalf of the respondents, as to the maintaina-
" bility of the present petition. The objection to the maintainability
‘ of th¢ prcscnt pctltlon is taken malnly on the followmg thrf:c grounds

1, Art. 320f the Constltutxon is: not attracted to the instant
- case as no fundamental right of the:petitioners or of the -
“workmen refcrred to in the petmon ate mfrmged
R H S 2 A letter addressed by a’ party to this Court cannot be

treated as a writ petition and in the_ absence of any

) »
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. _ver'iﬁed ‘petitiqn thls Court cannot be moved to exercnse
_‘1ts wnt jurisdiction.

¥
-

3. In a proceeding under Art, 32 of the Constitution this -
- Court is not empowered t¢ appoint. any ‘commission
- or an investigating body to enquire into the allegations
" made and make a report to' this. Court on the basis of -

and Jjurisdiction under Art. 32 of the Constltutlon

I-propose to consider the objections i the'o'rgicr noted above.
I shall first deal with the first objection, namely, that Art. 32 of the

Constitution is not attracted as there is no violation of any funda-.

‘mental right of the petltloner or of the workren referred to in the
.petltlon

The substance of the grievance of the petitioners in this petition

is that the workmen referred to in lhe_communit_iatioh addressed ‘to
- this Court are bonaded labourers. - In (1976, ‘the Parliament enacted
. the Bonded Labour System: (Abolition) Act, 1976 and by virtue of

the provisions of ‘the said Act,. the bonded labour system has been
declared to be illegal in this country. Any person who is- -wrongfully
and illegally cmployed as a labourer in violation of the provisions of
the Act, is in essence deprived. of his liberty. A bonded labourer

truly becomss a slave and the freedom of a bonded labourer in the
matter of his employment and ‘movement is more or less completely
taken away and forced labour is thrust upon him. When any bonded -
Tabourer approaches this Court, the real grievance that he makes
~is that he should be freed from this bondage and he prays for being -
set at hbﬂrty and’ liberty is no doubt a fundamental right guranteed
to every person under the Constitution. There cannot be any-manner

of doubt that any person who is wrongfully and illegally detained and

is deprived of his liberty can approach this Court under Art. 32 of
the -Constitution for his freedom from wrongful and illegal detention,

and for being set at liberty. In my opinion, whenever any person '

the enquiry to ¢nable this Couit to exercise ifs power :

is wrongfully and illegally depeived of his liberty, it is open to, anybody =

who is interested in the person-to move this Court under Art. 32 of -
the Constitution for his release. It may not very often be possible

for the person who is-deprived of his liverty to approach this Court,
as by virtye of such 1]1egal and wrongful detention; he may not be

o free and in a position to ‘move this Court. The Petitioner in the -

instant case claims to be an association interested in the weélfare of

- society and particularly of the weaker sectior. The Petiticner further

. .
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states that the petitioner sceks to promotc the welfare of the labourers
and for promoting the welfare of labour, the petitioner ; secks to move
this Court for 1clcasmg the bonded labourers from their bondage
and :for resloring to them their freedom and.other ]egmmate rights.
The bonded labourers working in the far away places are generally
poor and belong to the very weak section of the people. ' They are
also not very literate and they may not be Conscious of their own
- rights, Further, as they are kept in bondage their freedom is: also
restricted and they may not be in a position to approach this Court.
* Though no fundamental right of the petitioner may be said to be
infringed, yet the petitiner who complains of the violation of the
. fundamental “right of the workmen who have been wrongfully and
illegally denied their [reedom and deprived of their constitutional
right must be. held to be entitled to approach this Court on behalf
of the bonded labburers for removing them from illegal bondage and
deprivaiion of liberty. - The locus standi of "the petitioner to move this
Court appear to be concluswe]y established by the- decision of. this
Court in the casc of S.P. Guta v. Union of India & Anr.)  Forced
laboyr is constitutionally forbidden by Art. 23 of the Constitetion.

As in the present case the violation of the fundamental right of liberty

of the workmen who” are said to be kept in wrongful and illegal defen--

. tion, employed in foreed tabour, is alleged, Art. 32 of the Constituticn
. to my mind, is clearly attracted. The fivst ground raised on’ behall
~of the respondents cannot, therefore, be sustained.

L.

Before I broéécd Lo deal with the second ground urged on behalf

- of the respondents, it will be convenient to set out the provmonq_

of A*t 32 of the Constltutron Art. 32'read as follows :—

(1) The right to move the Supreme Court by appropriate
'proceedmgs for . the enforcement of the rights- conferred by
this Part is guaranteed. :

(2) The Supreme Court shall have power to issue: directions-
-or orders or writs, mcludmg writs in the nature of habeas

- corpus, mandamus, prohibition, quo-warrants and certiorari,

* whichever may be appropriaté, for the enforcement of any
of the rights conferred by this part.
(3) Without prejudice to the powers confersed on the Supreme
Court by clauses (1) and (2), Parliamént may by law empower.

(1) [1981] Suppl. 5.C.C. 87,
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any other Céurt to exercise within the local limits of its
‘jurisdiction all or any of the powers exercisable by the Suprcme
Court under clause @,

4) ‘The right guaranteed~ by this article shal not be sus-
- pended cxeept as otherwise prov1ded for by this Constitu-
tion.”’ .
. .
, Art 32(1) confers the right to move thJs Court by approprlate
proceedrugs for enforcement of the fundamental rights. guaranteed
under the Constitution.  Art. 32(2) makes provision for the powers’
of this Court in the matter of granting relief in any proceeding in-
this Court for enforcement of the fundamental. rights guaranteed
by the Constitation, Art. 32(3) and 32(4) which I have also set out
for the purpose of complete understanding of the provisions of Art. 32
for proper appreciation of its scope and effect; do not have any material -
bearing on the question-involved in the present proceeding.

_ The second ground which raises the question whether the letter
addressed by a party to this Court can be treated as a writ petition
and in the absence of any verified “petition this court can be moved
to exercise its writ jurisdiction, is- esscntlally an objectlon to the pro-
cedure to be adopted by .this Court in the matter of entertaining a
procesding under Art. 32 for enforcement of fundamental rights of
the parties. Art. 32(1) of the Constitution which has been earlier

set out guarantees the right to move this Court by an appropriate a

proceeding for the enforcement of the fundamental rights. Art. 32(2)
confers wide powers on this Court in the matter.of granting relief
against any violation of the fundamental rights. Art. 32 or for that
matter any other article does hot lay down any procedure which
has to be followed to move this Court for relief against the violation
of any fundamental 'right. Art. 32(1) only lays down that the right -
to move this Court by appropriate- proceedings for enforcement of
fundamental rights is guaranteed The Constitution very appro-
priately leaves the question as to what will constitute an approprlate'
proceeding for the purpose of enforcement of fundamental rights to
bs determined by the Court. This Court, when sought to bé moved
under Art. 32 by any party for redressmg his -grievance against the
violation of fundamental rights has to consider whether the procedure

-followed by the party is appropriate enough to entitle the court to ‘

proceed to act on the same. No doubt this Court_has framed rules
which are contained in part IV, ‘Order XXXV of the Supreme Court
Rules ‘under the Captlon “apphcatmn for enforcement of fundamental
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rights’ (“Art. 32.of the. Constitution’ ). General]y speakmg, any
party who seeks to move this Court under Act. 32 of the Constitution’
“should conform to the rules prescribed. . The rules Jlay down the
- procedure .which is normally to be followed in the matter of - any -

application under Art. 32 of the ‘Constitution. - These rules are rulgs

relating to the frocedure to be adopted and the rules are intended

' to serve as maids to the Deity of Justice. Procedural law which also

forms a part of the law and has to be, observed, is, however, sub-
scrvient to substantive law and the laws of procedure are prescribed

' “for promoting and furthering the ends of justice, There cannot.be -

any :doubt that this Court should usually follow the procedure laid
down .inO.XXXV of the Rules of this Court and should normally
insist on a petition properly verified by an affidavit to’ be filed teo

this Court should normally insist' on the rules. of procedure being
followed, it cannot be said, takmg into consideration the nature of

‘right conferred under Art. 32 to move this Coutt by an appropriate
_‘proceeding and . the very wide powers conferred on this Court for
~ granting relief in the case of violation of fundamental rights, that = -

this Court will have no jurisdiction to entertain any proceeding which

~enable the Court to take r'xecessary action 'on the same, Though . -

may not be in conformlty with procedure prescribed by the Rules of

this Court. The Rules undoubtedly lay down the procedure which is

~ normally to be followed for making an application under Art. 32
“of the Constitution. They, however, do not and cannot have the

effect of limiting the jurisdiction of this Court of entertaining a pro-

" ceelingunder Art. 32 of the Constitution, if made, only in the manner.
prescribed by the rules. For effectively safeguarding the fundamental-

rights guaranteed by the Constitution, the Court in appropriate cases

_ in the interests of justice will certainly be competent to.treat 2 pro-

- ceeding, though ot in conformity with the procedure prescribed
© by the Rules of this Court, as an appropnate proceeding under Art. 32
~of the Constitution and to entertain the same. Fundamental rights
- guaranteed under the Constitution are indeed too sacred to be ignored
_or trifled with merely on the ground of technicality or any rule of
-.progzdute. It may furthét be noticed that the rules framed by this

Court do not also lay ‘down that this Court can be moved under Art.

32 of the Constitution only in accordance with the. ‘procedure pres-

cribed by the Rules and not otherwise.. A mere techmcahty in_the

matter of form or procedure which may not in any way affect the
substance of any proceeing should .not. stand in the way of the -
exercise of the very wide jurisdiction and powers conferred on this -

Court under Art. 32 of the Constitution for enforcement of funda-

- mental rights. guaranteed under the Constitution.  Taking. into

A -

¥
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con51derat10n the substance of the matter and the nature of atlega-

tions. made, it will essentially be'a matter for the Court to decide

whether the ‘procedure adopted can be considered to ke an sppic-
“priate proceeding within the ambit’ of Art. 32 of the Constitution.

The Court, if satisfied on the materlals_ placed in the fom of a letter

.or -othér communication addressed to this court, may take notice -
of the same in appropriate cases. Experience shows that m many |

cases it may not be possible: for the party concgrned to file a regular '

‘writ petition in conformity ‘with procedure laid down in the Rules

of this Court. Tt further appears that this Court for quite some
years' now. has in many cases proceeded to act on 'the basis of the
letters addressed to it. A long standing practice of the Court in the
matter of procedure also acquires sanctily. It may also be pointed
out that in various cases the Court has refused 1o take any notice

of letters or other kind of communications addréssed to Court and -
in many cases also. the court on being moved by a letter has directed
a formal writ petition to be filed before it has decided to proceed
.. further in the matter. It is, however, eminently desirable, in my -

opinion, that normaily the procedure prescrited in the rules of this
Court should be followed while entertaining a petiticn under Art. 32

“of the Constitution, though.in " exceptional cases and’ particularly

in matter of general public interest, this Court may, taking into
consideraticn the peculiar facts and circumstances of the case, proceed
to exercise its jurisdiction under Art, 32 of the constitution for enforce-
ment of fundamental rights treating the letter or the communication

i any other form as an appropriate proceedmg under Art. 32.0f

the Constitution. It is, however, eminently desmble ikat any party

who addresses a letter or any other communication to this Court
* seeking intervention of this Court on the basis of the said leiter and.

communication should ‘address this letter or communication to this

- Court and not to any individual Judge by name. "Such communica-
- tion should be addressed to.the Chief Justice. of the Court and his
* companion Justices,” A private communication, by a party to any |

Learned Judge over any matter is not proper and may create. cmbar-
rassment for the Court and the ]udge concerned.

[u the plesent case the unfortunatc ‘workers who are emploccd'
_.as bonded labourers at a distant place, could not possibly in view
~ of their bondage, move this Court, followmg the procedure laid down
" in thé Rules of this Court. - The’ Petitioner which claims to be a Sccial:
Welfare Organisation ‘interested in restoring liberty and dlgmty to .

these unfortunate bonded- labourers should be considéred competent
to move this Court by a letter or like communication addressed to

D
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this Court, to avoid trouble and éxpenses, as the petitioner. is not
‘moving this Court for any personal or private benefit. '

* I shall now considei"the third and fhe last: objection which
relates to the powers of this Court to direct an enquiry into the allega-
tions made and to call for a report in a proceeding under Art. 32 of
the Constitution to enable this Court to exetcise its power and Jjurisdic-
‘tion under Art, 32 of the Constitution. '

We have earlier noted that the fundamental rights are guaranteed
by the Constitution and for the enforcement of the fundamental
rights very -wide powers bave been conferred on this Court. Before
~ this Court proceeds fo exercise itsp owers under Art. 32 of the Cen- '
~ stitution for enforcing the fundamental rights guaranteed, this Court
~ has to be satisfied that there has been a violation of the fundamental
rights. The fundamental rights.may be alleged to have been violated
under various circumstances. The facts and circumstances differ
from ¢ase to case. Whenevér, however, there is an allegation of
violation of fundamental rights, it becomes the responsibility and
also the sacred duty of this Court to protect such fundamental rights
guaranteed under the Constitution provided that this Court is satisfied
that a case for interference by this Court appears primg facie to have
been made out.. very often the violation of fundamental rights is
. not admitted or accepted. On a proper consideration of the materlaIS'
_ the Court has to come to a concluson whether there has been any
v101at10n of fundamental rlghts to enable the Court to grant’ appro-
priate reliefs in the matter, In various cases, because of the peculiar
facts and circumstances, of the case the party approaching this Court
for’ enforcement of fundamental rights may not be in a position fo
furnish all relevant materials and necessary partiuclars, - If, however,
on a consideration of the materials placed, the Court is satisfied that
a proper probe-into the matter is neeessary in the larger interest of
administration of%ustice and for enforcement of fundémental rights
guaranteed, the Court, in view of the obligations and duty cast upon
it of preserving and protecting fundamental rights, may require better
and further materials to enable the Court to take appropriate action;
and there cannot be anything improper in the proper exercise of
~ Court’s jurisdiction under Art. .32 of the Constitution to try to secure
the necessary materials through appropriate ‘ageney. The Com--
-mission that the Court may appoint or the investigation that the
- court may direct is essentially for the Court’s satisfaction as to the
‘correctness or ‘otherwise of the allegation of violation of fundamental
rights to enable the Court to decide the course.to be adopted for
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doing proper justice to the partiés in the matter of protection of their -
fundamental righfs. We have to bear in mind that in this land of .

ours,.there are persoris. without education, without means and without

" opportunities and they also are entitled to full protection of their

rights or privileges which the Constitution affords. Living in chilled ‘
penury without necessary.resources and very often not fully conscious
of their rights guaranted under the Constitution, a very large section
of the people common]y termed as the weaker section live inl this Jand.

. When this Court is approached on behalf of this class of peop!e for

enforcement of fundamental rights of which they have beer deprived

‘and which they are equally entlt]ed to enjoy, it becomes the special
responsibility of .this Court to see that justice is niot denied to them

and the disadvantageous position in which they are placed, do not”
stand in the way of their getting justice from- this Court.. The power
to appoint a commission or an.investigating body for making en-
quiries in terms of directions given by the Court must be considered

to be implied and inherent in the power that the Court has-under

‘Art. 32 for enforcement of the fundamental rights guaranteed under .
the Constitution. This is a power which is indeed incidental or
ancillary fo the power which the Court is called upon to exercise in

. proceeding under Att. 32 of the Constitution, It is entirely in the

discretion of the Court, depending_on the facts and circumstances of
any case, to consider whether any such power regarding investigation
has to be exercised or not.. . The Commission that the Court appoints
or the investigation that the Court directs while dealing with a pro-

ceeding under - Art. 32 of the Constitution is not a commission or

enquiry under the Code of Civil Procedure. Such power must
necessarily be held to be implied wnthln the: very wide powers con-

- ferred on this Court under Art. 32 for enforcement of fundamental - -

nghts I am, further of thé opinion that for proper éxercise of its
powers under Art, 32 of the Constitution and for due discharge
of the obligation a.nd duty cast upon this Court in the matter of
protection and enforcement of fundamental rights which the Cen-

: stitution" guarantees, it must be held that this Courl hes an inherent
" power to act in such a manner as will enable this Court to discharge

its duties and obligations under Art. 32 of -the Constitution progerly
and effectively in -the larger interest of administraticn of justice,
and for proper protection of constitutional safeguards. T 2m, there-
fore, of the opinion that this objection is devoid of any.merit.
. : -

I may incidentally observe that as.a result of such acticn on the

part of the Court attention of the appropriate authorities concerned-

has in a number of cases. been pomtedly drawn to the existence of -
: S

A

H
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bonded labourers in various pafts of thc country and to their misea- .

- rable plight and a large number of bonded labourers have been freed

from their bondage. “ To my mind, the lltlgatlon,of this type parti-
. cularly in re;lalion'to'-bonded.labo_u;ers is really not in.nature in adver--
sary litigation and it becomes the duty of the State and also of the |

appropriate author:tles to offer its best co- operation to sce 1hat this
evil practice which has been declared illegal is erided at the carliest.
The existence of bonded labour in the country is an unfortunate fact,
" Whenever. there is any allegation of the existence of bonded labour

in‘any particulat State, the State instead. of seeking to come out with '

a case of denial of such existence on the basis of a' Tecling that the

existence of bonded labour in.the State may cast a slur or stigma

on its administrative machinery, should cause cffective enquiries to

be macj'e into the matter and if the matter-is pendin'g in this Court, -
. should co-operate with this Court to.see that, death-knell is sounded.

on this illegal system whick constitutes a veritable:sccial menace
and stands in the way of healthy development of the nation.

For reasons'afores'ald I do not find any merit in the preliminary

ob_]ccttons, raised and T agree with my learned brother that the- prc-

- liminaty 0b3ect1ons must be over -ruled.

Qn ‘the merits ef .the case my 'Iearncd brother Bhagwati, .J.

has in_his judgment carefully and elaboréu'el'y discussed all the aspects.
Apart from ‘the principal grievance made*that the workmen in the
1nstant ‘case are bonded labourers, various grievances on behalf of
the workmen have been voiced ind denial to the wotkmen of various

other just rights has been alleged. -The gricvance of denial of cther,
- just rights to the workmen and the reliefs claimed for giving the |
‘workmen. the benefits to which they may be entitled under various”

legislations enacted: for their welfare are moie or less in the nature of

donsequential reliefs incidental to the main relief of freedom from |

bonded -and forced labour to which the workmen are subjected. I

' ~ must frankiy confess that in the facts and circumstances of this case T
have some doubts as to the applicability of the provisions of Inter -

State Mlgtant Worktmen (Regulation of Employment. and Condltlons
-of- S*’rwce) Act, 1979. . The views cxpressed by my learned brother
-~ Bhagwati, J. in his judgment to my mind, do not amount to.any
adjudication on the question of applicabilify.of the Inter State Migrant

- Workmen (Regulation of Employment and Condltlons of Service) .
"Act, 1979. 'The observations made by my learned brother Bhagwati,

J. and the directions gived by him on the various aspects with-regard
to th: m *r;ts of ths case af[er carefully cons1dermg the pr0v151ons of
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. all the relevant labour leglslatmns enacted tor the beneﬁt of labourers -

and for improvement and betterment of their Jot, are for- furthcnng
the interests of the workmen and for proper protection and preserva-

-tion ‘of their just rights and to enable the appropriate authorities to .
‘take. necessary action in the matter. As I am ‘in. agreemént with the
“views expressed by my learned Brother Bhagwatl J. 1 do not propose
_to .deal with these aspects at any Jength and.1 ccntent ‘myself by

cxpresemg my agreement with the Judgment of my learned brotber

' Bhagwat1 J.on these matters,

[

S.R. . T . Petitions allowed and

- e  preliminary grounds
T ' - rejected.



